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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 
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Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091, (404) 449-5091 
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date IRC $1244 Resolution, Subchapter S 
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dhe and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 
Corporation Act). * Our exclusive corporate record 
tickler. * Mylar reinforced tab indexes with five positions. * 
_-— Transfer ledger, 8 pages bound in separate 
section. 
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Corpo rate Kits COMPLETE KITS 


That's Class. . . ‘ 
Personal Library 
Embosser 
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31.00 38.00 


Corporate Seal Custom Printed Certificates 
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should be without one. That's Class!!! 
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Liability 


Malpractice Insurance Crisis 


Faced with severe restrictions upon writing or renewing professional liability insurance, 
Jordan, Roberts & Company took action on behalf of Florida attorneys to again fulfill its 
long-standing commitment to the legal community. 


“Class” Action Taken 


This action took the form of associating with an insurance carrier which has satisfied this 
identical commitment for over 25 years in other states and has pledged to continue needed 
coverage for all eligible attorneys—including, for the first time, those in Florida. 


Effective January 1, 1986, Jordan, Roberts and its state-wide network of insurance agents 
are offering attorneys professional liability insurance underwritten by Continental Casualty 
Company, one of the CNA Insurance Companies. CNA is one of the largest insurance 
organizations in America with over 25 years of professional liability experience, assets in 
excess of $11 billion, and a proven record of commitment and stability in satisfying profes- 
sional liability needs—despite the malpractice insurance crisis. 


Join The “Class” Action 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this new 
professional liability program, and to determine if you are eligible. It could be one of the 
most important investments of your professional life. 


702 North Franklin Street 
P.O. Box 1309, Tampa, Florida 33601 
Phone (813) 221-0555 TPA 


SR Jordan, Roberts & Company 
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President’s Page 


by Patrick G. Emmanuel 
President 


A Moment of Ease 


As I pondered what subject I should use 
for this President’s Page, many came to 
mind. Tort reform, mandatory CLE, alter- 
natives to litigation, growth management, 
contingent fees, and others. Each is a topic 
worthy of discussion. 

However, it occurred to me that I would 
be writing this article at the beginning of 
the Holiday Season, the start of Advent, 
and the Bar Journal in which it appears 
would be distributed about January 1, 
1986. So I decided to pass over the normal 
subjects and look at a broader spectrum — 
after all, one year is ending and another 
beginning. 

If one takes a moment of ease, and 
ignores the problems of the day, there is 
much good to reflect upon and to be 
thankful for. 

We complain of things our country and 
its leaders do or don’t do, and yet countless 
millions would give everything to live in the 
United States. Unfortunately, there is want 
and need in our country, but we have a 
standard of living envied by most. 

Many criticize our courts, legal system 
and lawyers — and some of the criticism is 
justified -— but we continue to assure our 
citizens a day in court and a fair trial. 

There are those who say we have too 
many lawyers. Fortunately the trend for 
law school enrollment is turning down- 
ward, and yet our young men and women 
who aspire to a legal career will still find the 
door open for them if they have the intelli- 
gence and determination which that 
requires. 

Most people are busy with making a 
living, raising a family, and doing all those 


things which are necessary aspects of every- 
day life. At the same time, we have more 
leisure than any generation prior to our 
time. Recreation and entertainment are 
huge industries helping us to spend our free 
time in countless activities. 


Most of us enjoy good health, live in a 
happy family surrounding, enjoy true 
friendship with others, and receive a fair 
share of the material things of life. 


How often do we take a minute off and 
consider the benefits we enjoy and which 
our descendants will experience if we con- 
duct our affairs properly? This is the time 
of the year to take inventory and count our 
blessings — they are many. 


Iam pleased to report things go well with 
The Florida Bar. Our programs continue in 
great numbers and our finances remain 
good. We move into 1986 confident that 
our Board of Governors will make reason- 
able and intelligent decisions during the 
year. Our sections and committees are 
committed to many plans and activities 
which will benefit the public at large as well 
as our legal profession. Our staff continues 
to do an outstanding job. It is small wonder 
The Florida Bar is considered one of the 
leading bar groups in the country — we 
have so many great people working for its 
success. I thank all those who make The 
Florida Bar such an outstanding organiza- 
tion. 


I wish you a belated happy holiday 
season and a great 1986. Take off a minute, 
and while at ease, smell the flowers, see the 
good things around you, and enjoy the 
blessings which are yours. BJ 


INVESTMENT 
COUNSEL 


e Private Investment 
Advisors since 1919 


e Established in Boca 
Raton 1968 


e Investment Counsel 
for Substantial 
Personal and 
Institutional Clients 


150 East Palmetto Park Road 
Boca Raton, Florida 33432 


PETER V. VAN BEUREN 


Vice President - Resident Manager 


EILEEN McCARTHY 


Vice President - Investments 


NORTON V. COYLE, JR. 


Vice President - Investments 


(305) 395-0040 
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The Cleaners. 


As a lawyer, you know it makes sense to 
carry professional liability insurance for 
yourself. 

But, if you’re a defense or general prac- 
tice attorney, you don’t want to pay high- 
er rates than warranted because you’re 
lumped together in the same insurance 
pool with your higher-risk colleagues. 

That’s why the Florida Lawyers In- 


demnity Group, Inc. (FLIG) was created. 
FLIG’s purpose is to provide stable insur- 
ance premiums for lawyers who qualify. 

FLIG is a self-insurance program ad- 
ministered by the risk management firm 
of Rogers-Atkins & Madio of Tallahassee. 
Attorneys, your colleagues, govern FLIG. 

FLIG’s philosophy is simple: full pro- 
tection, stable rates. 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 
Call or write for application (904) 386-1111 
P.O. Box 12099 Tallahassee, FL 32317 
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Executive Directions 


by John F. Harkness, Jr., Executive Director 


What is a Governor? 


The Florida Bar routinely surveys its 
Board of Governors’ members about cer- 
tain characteristics describing their back- 
ground to yield a general biographical 
profile of the Board. This analysis was 
completed on 83 Board members who 
completed biographical forms while serv- 
ing on the Board during the period 1978- 
1985. 

Of the 83 Board members responding 
nearly three-fourths (71%) of the Board 
members are between the ages of 41 and 55. 
About 16% of the other Board members 
are over 55 years old and the remaining 
13% are 40 years old or younger. 

Nearly half (48.2%) of the Bar’s gov- 
ernors were born in Florida. 

The majority (61.4%) of Board members 
earned their undergraduate degree from a 
college or university within Florida. 
Younger Board members were more likely 
to have received an undergraduate degree 
from a Florida college or university 
(72.7%) as compared with those members 
aged 41 to 55 (59.3%) and 61.5% of those 
governors over 55. Most (70%) Board 
members born in Florida remained within 
the state to attend college. 

Business administration or political sci- 
ence was studied by nearly half (43.4%) of 
the 83 Board members. Other areas of 
concentration were English (10.8%) and 
history (9.6%). Board members 40 years 
old or younger mostly studied business or 
political science (54.6%). Of those gov- 
ernors 41 to 55 years old, 18.6% studied 
business administration, 22% earned polit- 
ical science degrees, and 13.6% majored 
in English. Older attorneys on the Board 
mostly studied business administration 
(30.8%). 

Nearly all (94.1%) of the Board members 
who received undergraduate degrees from 
a Florida college also earned their law 
degree from a Florida law school. As well, 
the majority (53.1%) of those governors 
who did not attend undergraduate school 
in Florida came to the State of Florida to 


earn their law degree. In all, 78.3% of the 
83 Board members attended an in-state law 
school. 

Information concerning the length of 
time in practice, size of law firm, and major 
type of practice was extracted from the 
Board member biographical forms. 

Most of the Board members have been 
practicing law between 16 to 25 years 
(54.2%). Another 24.1% have practiced for 
less than 16 years and 21.7% have practiced 
over 25 years. 


A breakdown of the 83 Board members 
by size of law firm indicates that 41% are in 
small firms, 33.7% in moderately-sized 
firms, and 12% in large firms. Another 
10.8% are sole practitioners and 2.4% of 
those profiled did not provide information 
on the size of their law firm. Cross-tabulat- 
ing age with size of law firm shows that the 
majority (54.5%) of younger lawyers on the 
Board are members of small firms. The two 
other age groups show that 40.7% of those 
41-55 years old are in small firms and 
30.8% of the older Board members are in 
small law firms. Also, 38.5% of the Board 
members over 55 years of age practice law 
in moderately-sized firms. 


The greatest number of Board members 
are in trial practice (39.8%). Other major 
areas of law practice are real property 
(12%), general practice (9.6%) and cor- 
porate, banking and business law (9.6%). 
Over 45% of the younger Board members, 
42.4% of those 41 to 55 years old, and 
23.1% of those members over 55 are in trial 
practice. Of the 41 to 55 year old members, 
13.6% are in general practice. 


Some of the 83 Board members profiled 
provided information on the number of 
hours spent each month on Board-related 
matters. 

The majority (57.8%) of the Board 
members spent over 20 hours each month 
on Board business. In addition to Board 
duties, nearly three-fourths (72.3%) of the 
members donated at least 10 hours per 


month to civic and community organiza- 
tions. 

One half of both the age groups 40 and 
under and 41 to 55 spent 21-40 hours per 
month on Board-related activities. About 
60% of the older Board members spent 20 
hours or less each month on Board mat- 
ters. The majority of all age groups 
donated over 25 hours each month to 
community and civic organizations: 72.7% 
of those 40 or under, 52.5% of the 41-55 
year-olds, and 53.8% of the older members. 

About 6% of the trial lawyers on the 
Board spent over 40 hours each month on 
Board business. However, 70.6% of the 
trial lawyers worked an average of 21 to 40 
hours every month on matters related to 
the Board. Most (67%) of the real property 
lawyers on the Board averaged 20 hours or 
less per month working on Board-related 
activities. One-half of those Board mem- 
bers practicing corporate, banking and 
business law stated that they worked over 
40 hours each month on Board business. 


Most of the Board members practicing 
real property, corporate, banking and bus- 
iness law, general practice, and trial prac- 
tice donated at least 25 hours to their 
community: 51.5%—trial lawyers; 62.5%— 
corporate, banking and business law; 
60%—real property law; and 75%—general 
practice. 

Statistics and facts are interesting if they 
are meaningful to an individual. With 
elections to some Board seats almost upon 
us, these may be very interesting to some- 
one who might wish to run for a Board 
seat. In addition to these figures, a person 
must consider costs. Since Board members 
are not reimbursed, a member can figure 
on spending $600-$700 per meeting (six a 
year) plus costs of attending the Midyear 
Meeting, Annual Meeting, plus four other 
meetings a year. 


The deadline for nominating petitions is 
February 15, so if you think you are 
interested, you better decide. BJ 
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BETWEEN ROCK 
AND HARD PLACE? 


Ever feel like the endless search for information takes and filing of new articles of incorporation. With a call 
on the same proportions as the saga of Dr. Livingston? from you, CIS can obtain Uniform Commercial Code 
Cutting through a jungle of red tape doesn’t have to information fast. In fact, CIS may file or retrieve any 
bring you to a point of no return. Corporation Informa- document of public record in Florida or nationwide in 
tion Services can turn that rock into a pile of rubble as little as one day upon special request. 

and make that hard place a nice place to visit. 
CIS is a professional corporation that provides complete number in Florida or if you’re out-of-state cali 
corporate information. To members of the Florida Bar 904/222-9171. We're first because we’re fast. 

we offer INSTACORP, a one-day service for preparing 


CALL CIS 


CORPORATION INFORMATION SERVICES, INC. 


Post Office Box 10329 1 800-342-8086 502 East Park Avenue 
Tallahassee, FL 32302 Tallahassee, FL 32301 
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Letters 


Errata, Update for General 
Practice Column 

The Court of Appeal for the Second 
District has recently issued an opinion 
bearing upon the statute of limitations 
issue as raised in the article, “The Criminal 
Defendant Turned Civil Plaintiff: An 
Analysis of Professional Liability in a 
Curious Context,” November 1985 Bar 
Journal, and more particularly upon the 
query appearing in the final footnote. The 
issue in Lloyd v. Farkash, ___So.2d ___, 
10 FLW 2311 (DCA 2, Oct. 9, 1985) was 
whether the Florida statute depriving a 
convicted felon of his civil rights, including 
right of access to the courts, is unconstitu- 
tional. 

Lloyd, a convicted felon and an inmate 
at Union Correctional Institution, brought 
a civil action alleging malpractice against 
Farkash, his former defense counsel. The 
trial court dismissed the complaint, citing 
the applicable Florida statute (F.S. 
§944.292). While conceding that “some 
legitimate purposes may be served by deny- 
ing inmates access to the courts,” the court 
of appeal felt that these considerations 
were outweighed by the fundamental con- 
stitutional principles of equal protection 
and due process, which militate in favor of 
access to the courts, the more so in this case 
because Article I, Section 21 of Florida’s 
Constitution provides an express guaran- 
tee of the right of access to courts. 

The consequence of the Lloyd decision is 
that an inmate seeking to attack his crimi- 
nal conviction under Rule 3.850, Florida 
Rules of Criminal Procedure, must simul- 
taneously fiie a civil suit demanding dam- 
ages against his former defense counsel and 
then seek a stay of the civil suit pending the 
outcome of the collateral attack. Such a 
process is in derogation of the principles of 
judicial efficiency and economy. Each and 
every recently convicted criminal defen- 
dant is thus encouraged to file a civil suit in 
order to preserve and perfect his rights. 


Failing to do so, he may find that the 
statute of limitations on his civil suit has 
run long before his collateral attack on his 
criminal conviction has been resolved. 
The manifest injustice of such a result, 
coupled with the invitation to docket con- 
gestion, underscores the shortcomings that 
inhere in the Lloyd decision. While it may 
seem quixotic to argue that an injustice is 
worked on a criminal convict because his 
civil rights are not deemed suspended, that 
is the net effect of Lloyd. Cf. Watts v. Buck, 
454 So.2d 1079 (DCA 2, 1984), holding 
squarely that a convict’s right to maintain a 
civil malpractice action against his erst- 
while criminal defense attorney “consti- 
tutes one of the civil rights suspended 
under Section 944.292.” The Watts opinion 
comports with the plain language of the 
statute and, we conclude, with the interest 
of justice. 
MILT HIRSCH 


MARK A. COHEN 
Miami 


Editor’s note: A footnote reference in the 
article referred to above was in error. 
Footnote 8 should have referred the reader 
to footnote 25 rather than 27. We regret the 
error. 


Representation of Death 
Sentenced Inmates 

I have just read “Representation of 
Death Sentenced Inmates” in the Decem- 
ber 1985 Journal. As an attorney for a 
recent clemency action before Governor 
Graham, I am impressed with the crisis- 
intervention efforts of the collateral repre- 
sentation teams. 

However, such work is not necessarily 
done entirely on a crisis basis after the 
death warrant is signed. Attorneys for 
clemency can and should lay the ground- 
work, assemble files, and develop source 
materials for use in collateral proceedings, 
especially to the extent that such work 
coincides with preparation for the clem- 
ency hearing. 

Coordination between the locally- 
appointed clemency attorney and the col- 
lateral proceedings teams can and should 
be done before the death warrant is signed 
— particularly in view of the likelihood of a 
denial of clemency under the present 
Governor. 


LUCILLE M. ESPEY 
Naples 


Portions of Article from Opinion 
Following publication in your November 
issue of my article entitled, “Breath Test: Is 
There a Right to Consult Counsel?,” Judge 
James C. Hauser, a county court judge in 
Orange County, called to remind me of a 
necessary correction, that the automatic 
suspension for refusal to take an alcohol 
test has been changed from three months to 
six months. For the record, this change 
took effect October 1, 1983, and appeared 
in Chapter 83-228 of the 1983 session laws. 
Judge Hauser also pointed out that the 
thrust of the argument outlined in the 
article first appeared in a decision he 
rendered in State v. Roche, | Fla. Supp. 2d 
171. The opinion of Judge Hauser formed 
part of the basis for a monograph published 
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under the auspices of the Supreme Court of 
Florida by the DWI Trust Fund Commis- 
sion Traffic Court Review Committee en- 
titled, “Driving Under the Influence: Six 
Legal Issues.” That monograph in turn 
formed the basis for the memorandum of 
law I prepared in support of a motion to 
suppress a videotape of one of my clients in 
a DWI case about a year ago, and that 
memorandum of law was the springboard 
from which the article was launched. 

However, the argument as developed 
and set forth in the article first appeared in 
the opinion of Judge Hauser, substantial 
portions of which were used in preparation 
of the memorandum and the article. 


WILLIAM R. HUSSEY 
Fort Lauderdale 


20-25 Percent Give Services 

As a follow-up to my article in the 
December 1985 issue of The Florida Bar 
Journal entitled “Private Bar Involvement 
in Legal Services to the Poor,” I wish to 
share some additional statistics about the 
percentages of lawyers in private practice 
who do pro bono work. 

The statement appearing in my article 
that 12 percent of the Bar is engaged in pro 
bono work is based on the number of all 
licensed attorneys in the country, adjusted 
for those not actively practicing law. How- 
ever, more recently published data indicate 
that from 20-25 percent of those actively 
engaged in the private practice of law are 
involved in pro bono work. This new figure 
is remarkable and is a tribute to the dedi- 
cation of the private bar to the provision of 
legal services to the poor. 


WILLIAM REECE SMITH, JR. 
Tampa 


Answering Tough Questions 

Congratulations to President Patrick G. 
Emmanuel. Instead of wringing his hands 
about the image problem facing lawyers, 
he’s doing something about it. 

President Emmanuel is visiting with ed- 
itors around the state and answering the 
tough questions about the legal profession. 
As he reports in his November President’s 
Page, this type of personal diplomancy is 
still the most effective means of promoting 
public understanding of what lawyers do, 
and why it is important to society. 

President Emmanuel’s most significant 
contribution to the discussion about the 
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Bar’s image problem is his candid obser- 
vation that lawyers, and not the media, are 
responsible for our present difficulties. If 
“each member of The Florida Bar con- 
sciously undertook to improve his or her 


” 


practice...” we would soon be able to 
eliminate the need for public relations 
consultants. 

Let’s hope other bar leaders take a cue 
from the president. 


FLORENCE BETH SNYDER 
Miami 


Serving the Public Interest 

Florida Bar President Patrick G. 
Emmanuel is off to a good start. He, in the 
President’s Page, “Where Do We Go From 
Here?,” July / August Journal, said: “While 
I recognize that The Florida Bar must be 
cognizant at all times of our responsibility 
to the public, I feel it also has a definite 
responsibility to its members.” 

That’s a good statement! It infers, as is 
the case, that The Florida Bar is composed 
of individual lawyers—that they collectively 
and individually have a responsibility to 
the public and to themselves, or himself or 
herself, as the case may be. Lawyers repre- 
sent clients—people. With reference to The 
Florida Bar, the unit is the individual 
lawyer. Whether the lawyer, at a given 
time, is representing a client, or serving in 
some public office, he or she is a member of 
The Florida Bar. In either endeavor, he or 
she serves the public interest by doing well 
that which is undertaken. 

Thus considered, it is of no particular 
concern that the Board of Governors will 
have two nonlawyer members. No one, I 
suppose, would suggest that the public 
would be best served if all members of the 
Board were nonlawyers. It’s an image thing 
and image is important. The lawyers depend 
almost entirely on the media for image 
reflection. Seldom is there a television 
program portraying a lawyer at work. 
Lawyers are pictured badly at times. The 
Rosemary Furman case was viewed as an 
effort by lawyers to throw Mrs. Furman in 
jail for giving advice to poor people, rather 
than an action by duly constituted authority 
on a charge of practicing law without 
license. 

President Emmanuel has called on law- 
yers to decide where the Bar is to go. Mr. 
Justice Shaw, in a dissenting opinion in 
Winn- Dixie Stores, Inc., v. Robinson (Fla. 
1985) 472 So.2d 702, said an appellate 
court, in deciding if a trial court has abused 
its discretion, does not review the trial 
judge’s conscience—it reviews the record 


upon which the trial judge bases his con- 
science. Lawyers must find a way to let the 
public in on what’s happening. Then, the 
public, it is fair to assume, will judge 
lawyers on what they are doing. The prob- 
lem is how can this be done when the media 
has control of the public throught distri- 
bution processes? 


HALLEY B. LEwis 
Bonita Springs 


Legislature Faces Interspousal 
Immunity 

In the November issue of The Florida 
Bar Journal, Elizabeth S. Baker aptly 
criticized the judicial inaction in failing to 
update the “interspousal immunity” doc- 
trine in the State of Florida. 

However, alas, the legislature has acted! 

The Florida Legislature, perhaps in 
response to the statement in Burgess identi- 
fying the legislative branch as the proper 
forum to inititate change, adopted such 
legislation, effective October 1, 1985. See 
Ch. 85-328, 1985 Session Laws, numbered 
768.35, Florida Statutes: 
The common law doctrine of interspousal tort 
immunity is hereby abrogated with regard to the 
intentional tort of battery, and the ability of a 
person to sue another person for the intentional 
tort of battery shall not be affected by any 
marital relationship between the persons. 

Question: Why shouldn’t the legislature 
also allow actions for negligence in this 
regard, so as to provide insurance coverage 
for the wrongful actions of the spouse? In 
effect, the legislation does open a court- 
house door but does not offer effective 
relief in most cases while the battered 
spouse is “inside the courthouse.” At least, 
I suppose, the legislation helps spouses 
who have married into money. 


DONALD A. WICH, JR. 
Pompano Beach 


Many Others Participated 

It is extremely disappointing to see an 
article entitled “Representation of Death 
Sentenced Inmates” which failed to include 
the names of many prominent and giving 
attorneys who have, for years, represented 
men on death row without compensation 
and without recognition. Not the least of 
whom are William J. Sheppard of Jack- 
sonville, Baya Harrison of Tallahassee, 
Mark Olive of Tallahassee, Philip Pado- 
vano of Tallahassee, Roy Black of Miami, 
Larry Spalding of Sarasota and numerous 
others. It is disappointing because “name” 
firms came in lately and provided a much- 
needed service, but they also received the 


lion’s share of recognition and publicity. 
Toward that end, the undying gratitude of 
the profession should go to the unsung 
heroes who have labored long into the 
midnight hours of many a night at the 
expense of an ongoing law practice and 
without the assistance of associates, clerks 
and supporting staff of the large law firm. 
To those lawyers who carried The Florida 
Bar until the recent enactment of legislation 
providing for the Capital Collateral 
Representative, the real credit should go. 


ROBERT AUGUSTUS HARPER, JR. 
Tallahassee 


Time Periods Clarified 
Please inform your readers of a typo- 
graphical error in my recent article “The 
Child on the Outside,” which appeared in 
the October 1985 issue of The Florida Bar 
Journal. An asterisk apparently was in- 
advertently placed after my reference to 
Florida Statute 409.168 at the bottom of 
the Dependency Flow Chart. Such asterisk 
referenced an explanatory note stating that 
Sundays and legal holidays were excluded 
when computing the time periods in the 
statute. Such asterisk was placed in error 
and does not apply to the referred statute. 
Also, an unedited text of my article is 
available to any reader who is interested. 
It includes a greater explanation of the 
historical background of our dependency 
system, than that which appeared in the 
article. 
SARAH LEA TOBOCMAN 
Miami 


Shared Parental Responsiblity Act 
I read with great interest and approval 
the fine article on the Shared Parental 
Responsiblity Act by Renee Goldenberg of 
Ft. Lauderdale. Her article should be of 
assistance to practitioners of family law. 

I have only one quarrel with her article 
and that is her interpretation of the legis- 
lative enactment where she states “The 
legislature used the words ‘parental re- 
sponsiblity’ instead of the word ‘custody’ so 
as to avoid the detrimental connotation of 
the word ‘custody’... .” 

Quite to the contrary, the legislature has 
mandated that the courts determine the 
custodial parent. Refer to Section 61.13(2) 
(a) where it states: “In any proceeding 
under this chapter, the court shall have 
jurisdiction to determine custody,. .. .” 

Again in that same paragraph and near 
the end the legislature uses the language 
pertaining to custody. 

Section 61.13(2)(a)(b)1 states: 


The court shall determine all matters relating 
to custody of each minor child of the parties as a 
part of any proceeding under this chapter in 
accordance with the best interest of the child and 
in accordance with the Uniform Child Custody 
Jurisdiction Act. ... Upon consideration of all 
relevant factors, the father of the child shall be 
given the same consideration as the mother in 
determining custody without regard to the age of 
the child. 

Without belaboring the point, the word 
custody is used by the legislature through- 
out the remaining portions of that section 
of the statute. There is nothing conflicting 
about shared parental responsiblity and 
having a custodial parent. Research will 
disclose that sections of the Internal Reve- 
nue Act and many state and federal regu- 
lations refer to the custodial parent in 
determining who shall receive certain ben- 
efits. As a practical matter a parent at- 
tempting to deal with these agencies will 
undoubtedly encounter difficulties unless 


"REMEMBER ME, DOC? 


they are designated as a custodial parent. 
Primary physical residence is not the same 
as custody and shared parental responsibil- 
ity does not conflict with designating a 
custodial parent. 

Although early lecturers speaking 
throughout the state prior to the time the 
Act became effective urged avoiding the 
use of the word custody, the legislature did 
not do away with the requirement of de- 
termining custody and I would urge that 
the law be followed. 


JUDGE LAWRENCE D. FAY 
Jacksonville 


Letters for the Journal 

Letters for this column are 
welcomed. They should not exceed 300 
words. Address them to “Letters,” The 
Florida Bar Journal, Tallahassee, FL 
32301. 


I'M THE GUY YOU TOLD 


TO RELAX AND LET MY LEGAL PRACTICE 
RUN ITSELF!" 
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Court 


Rejects 


Sale Business Doctrine 


he U.S. Supreme Court, in two 

companion cases, has rejected 

the “sale of business” doctrine. 
Consequently, all stock transactions trans- 
ferring ownership of a business are now 
subject to at least the antifraud provisions 
of the federal securities law. ! 

Implicit in the holdings in both cases is 
that all provisions of the federal securities 
laws, including the comprehensive regis- 
tration provisions, are applicable to all 
stock transactions, unless an appropriate 
exemption is available. As a result, poten- 
tial securities problems now face all parties 
buying or selling a business, regardless of 
the size of the business or whether privately 
held. 

In its simplest form, the “sale of busi- 
ness” doctrine states that the federal securi- 
ties laws do not apply to the sale of 100 
percent of the stock of a closely-held cor- 
poration. In its more complex form, the 
sale of business doctrine states that the 
federal securities laws do not apply to the 
sale of a sufficient percentage of the stock 
of a closely-held corporation if there is a 
transfer of control of the underlying busi- 
ness. 

The two cases decided by the U:S. 
Supreme Court dealt with both the sim- 
plest and the more complex form of the 


by Robert W. Anthony 


doctrine. In each case, the doctrine was 
rejected. 

In the first case, Landreth Timber 
Company v. Landreth, 53 
U.S.L.W. 4602 (1985), the Court reversed 
the Ninth Circuit Court of Appeals and 
held that the sale of all of the stock of a 
company is a securities transaction subject 
to the antifraud provisions of the federal 
securities laws. In the second case, Gould 
U.S.L.W. 4607 (1985), the Court affirmed 
the Third Circuit Court of Appeals and 
held that the sale of 50 percent of the stock 
of a company is a securities transaction 
subject to the antifraud provisions. Both 
cases were 8-1 decisions, with Justice 
Stevens attaching an identical dissent to 
each opinion. 

The issue is narrowly framed in the 
opening paragraph of each case as whether 
the transactions are “subject to the anti- 
fraud provisions of the federal securities 
laws.” Nowhere in either opinion, how- 
ever, are the holdings so narrowly framed. 
This article will discuss the implications of 
these two decisions in connection with the 
other provisions of the federal securities 
laws, specifically the registration require- 
ments and the powerful remedies avail- 
able. The article will also address the 


potential impact under the Florida securi- 
ties laws. 

The facts of the Landreth case were 
relatively simple. The Landreths owned a 
family lumber business in the State of 
Washington. They offered the business for 
sale through various brokers. A potential 
buyer was contacted by letter, and 100 
percent of the stock of the company was 
eventually transferred to the buyer. After 
the acquisition, problems developed and 
the company was sold at a loss. 

The buyer then filed suit in federal court 
seeking rescission of the stock purchase 
agreement and damages, claiming that the 
stock transaction was not registered as 
required by the Securities Act of 1933, and 
that the sellers had made misrepresenta- 
tions in connection with the sale in viola- 
tion of the Securities Exchange Act of 
1934.2 

The district court and the Ninth Circuit 
held that the sale of business doctrine 
applied, thereby denying federal jurisdic- 
tion to the matter. The lower courts relied 
primarily on two prior U.S. Supreme 
Court decisions, United Housing Founda- 
tion, Inc. v. Forman, 421 U.S. 837 (1975), 
and SEC v. W.J. Howey Co., 328 U.S. 293 
(1946). The rationale of those cases was 
that an instrument could not be considered 
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a “security” unless the buyer had entered 
into the transaction with the anticipation 
of earning profits derived solely from the 
efforts of others. Those cases had required 
a determination whether the “economic 
realities” of the transaction indicated that 
the federal securities laws applied. 


A Plain Meaning Approach 

The Supreme Court in Landreth 
adopted a plain meaning approach. It 
stated that the word “stock” is specifically 
referred to in the definition of “security” 
under the acts,? and it was undisputed in 
this case that the instrument involved was 
common stock. The Court emphasized 
that the label “stock” was not enough to 
invoke the coverage of the acts, but the 
label “stock” combined with the instru- 
ment having the usual characteristics of 
stock would result in the application of the 
acts. 

The Court distinguished the Forman 
case because the instrument in that case — 
a lease contract — bore the label “stock” 
but had none of the characteristics usually 
associated with common stock. Conse- 
quently, the Court had little difficulty 
distinguishing the case. 

The Court then went on to distinguish 
the Howey case, which up until these 
decisions was considered the touchstone 
for determining whether an instrument 
was a “security” within the coverage of the 
acts. The so-called “Howey test” required 
looking at the economic realities of the 
transaction to determine whether the 
transaction involved “an investment of 
money in acommon enterprise with profits 
to come solely from the efforts of others.” 
If profits were to be derived from a per- 
son’s own efforts, the Howey test man- 
dated that a “security” was not involved. 

In the Landreth opinion, the Supreme 
Court severely restricts the application of 
the Howey test. The Court distinguishes 
Howey and the line of cases which have 
relied on it because those cases have in- 
volved “unusual instruments” and, in fact, 
the Howey case involved an analysis of the 
term “investment contract,” not the term 
“stock.” 

Because the Landreth case involved 
traditional stock, the Court stated that the 
Howey test was not applicable, that the 
plain meaning of the statutory definition 
could be relied upon without further in- 
quiry. In so holding, the Court acknowl- 
edged that its prior decisions had not been 
entirely clear on the proper method of 
analysis. 

Justice Stevens took the position that 
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Congress wanted to protect investors who 
do not have access to inside information 
and who are not in a position to protect 
themselves from fraud by obtaining appro- 
priate contractual warranties. He empha- 
sized that providing regulations for the 
trading of publicly-listed stock was the 
heart of Congress’ legislative program, not 
providing rules to govern transactions 
related to stock of closely-held companies. 
He reasoned that the decision to sell the 
stock or assets of a business is usually 
related to matters irrelevant to the federal 


Potential securities problems 
now face all parties buying 
or selling a business, regardless 
of the size of the business or 
whether privately held 


securities laws such as tax liabilities. Now, 
however, the choice between a stock sale 
and an asset sale will result in the avail- 
ability or unavailability of federal juris- 
diction, a result which Justice Stevens 
believed was not intended by the statutes.5 


A Similar Rejection in Gould 

Rejecting the sale of business doctrine in 
Landreth compelled a similar rejection in 
Gould. In that case, an insider sold 50 
percent of a company’s stock to a buyer 
who promised to take part in the firm’s 
management. The district court concluded 
that the buyer was not relying solely on the 
efforts of others to earn profits, therefore 
the federal securities laws did not apply. 
The Third Circuit Court of Appeals and 
the Supreme Court disagreed, both adopt- 
ing a plain meaning approach to the term 
“stock.” 

The Supreme Court emphasized that the 
elusive issue of control created too much 
uncertainty in applying the sale of busi- 
ness doctrine. Now, the Court ruled, par- 


ties will know at the time of the transaction 
that the federal securities laws do apply 
and they can conduct themselves accord- 
ingly. 

Although the issues in Landreth and 
Gould were framed narrowly related to 
the antifraud provisions, the holdings in 
both cases were identical, sweeping state- 
ments: that the stocks involved were se- 
curities within the meaning of the federal 
securities laws. Based upon those broad 
holdings, it must be assumed that stock 
transactions are now governed by all pro- 
visions of the federal securities laws, not 
just the antifraud provisions. 

One particular provision, §5 of the 1933 
Act, sets forth the general rule that securi- 
ties such as stock must be registered with 
the SEC, a costly, time-consuming process. 
Exemptions to the registration require- 
ments are contained in §4 of the 1933 Act. 
Section 4(1) is generally referred to as the 
resale exemption and §4(2) is generally 
referred to as the private offering exemp- 
tion. 

Section 4(2) applies only to “issuers,” 
which usually is the corporation itself.‘ 
Consequently, that section is not appli- 
cable in any situation involving the sale of 
a business by its shareholders. 

Individual stockholders wishing to sell a 
business would have to rely on the exemp- 
tion set forth in §4(1), which states quite 
simply that the provisions of §5 shall not 
apply to “transactions by any person other 
than an issuer, underwriter, or dealer.” On 
its face, therefore, it would appear that the 
sellers of a business would fit within the 
literal language of §4(1) because those 
sellers are generally not considered issuers, 
underwriters, or dealers. Several potential 
problems exist, however, including the 
following: 

1. An “underwriter” is defined to in- 
clude any person who has purchased from 
an “issuer” with a view to distribution.’ If 
the buyer of a business intends to distribute 
the stock, not an unusual intention, then 
that buyer could be an underwriter under 
the Act. 

2. For purposes of determining who is 
an “underwriter,” the term “issuer” shall 
include not only the issuer but also any 
person directly or indirectly controlling or 
controlled by the issuer, or any person 
under direct or indirect common control 
with the issuer.’ As a result, most sellers of 
a business would be considered issuers in 
determining whether the buyers would be 
“underwriters.” 

3. Although §4(1) does not refer to a 
controlling person as an issuer, the SEC 


has adopted a rule establishing guidelines 
for claiming the §4(1) exemption and that 
rule treats controlling persons in the same 
manner as an issuer. The rule, known as 
Rule 144, sets forth detailed requirements, 
most of which could not be met in con- 
nection with the sale of an entire business. 
Rule 144 basically provides what is known 
as a “safe harbor” for assuring compliance 
with §4(1), but the rule is nonexclusive. In 
other words, a “private placement” could 
still qualify for the §4(1) exemption, but 
the SEC has not provided any guidelines to 
assure the safety of the exemption.° 

Not only must the registration require- 
ments under federal law now be considered 
in the sale of a business, the Florida Blue 
Sky Law, Ch. 517, also contains registra- 
tion requirements in connection with the 
sale of securities such as stock.'!° Exemp- 
tions to the requirements are contained in 
Section 517.061. 

Section 517.061(12) is the Florida coun- 
terpart to §4(2) of the 1933 Act (the private 
offering exemption for issuers). Likewise, 
Section 517.061(3) is the Florida counter- 
part to §4(1) of the 1933 Act (the resale 
exemption). 


Section 517.061(3) (the resale exemp- 
tion) incorporates many of the require- 
ments of Section 517.061(12), therefore 
both sections must be referred to in deter- 
mining whether the sale of the stock of a 
business is covered by the exemptions 
outlined in the resale exemption. 

The resale exemption basically states 
that the isolated sale or offer for sale of 
securities is exempt from the registration 
provisions if any one of the following can 
be satisfied: 

1. The transaction satisfies a list of 
requirements under the private offering 
exemption, or 

2. Section 4(1) of the 1933 Act is appli- 
cable, or 

3. The party can otherwise offer proof 
that the transaction is an “isolated sale.” 

Similar to Rule 144 under the 1933 Act, 
Section 517.061(3) sets forth safe harbor 
guidelines to assure a resale exemption. 
Also similar to Rule 144, the Florida resale 
exemption leaves the door open for a party 
to offer proof that the transaction fits 
within the definition of the exemption, 
even though not within the safe harbor. 
Still another similarity: sellers of a business 


probably cannot fit within either safe har- 
bor under federal or Florida law. 

Two of the requirements to comply with 
Florida’s “safe harbor provisions” likely to 
cause significant problems are the follow- 
ing: (1) the sale shall not involve any form 
of general solicitation or general advertis- 
ing in this state; and (2) no commission 
shall be paid in connection with the sale 
except to a person registered as a dealer 
under Ch. 517.!! 

These problems come clearly into focus 
by looking at what typically happens when 
owners of a business wish to sell. The 
potential seller of the business will com- 
municate with business brokers who in- 
evitably will engage in general solicitation 
and general advertising in the state and 
sometimes nationally. One look at the 
daily classified ads in any major newspaper 
will reveal a list of businesses being adver- 
tised for sale. If those sales contemplate a 
stock transaction, the seller will be unable 
to comply with the “safe harbor” require- 
ments of Florida or federal law. Moreover, 
the business broker involved most likely is 
not registered as a dealer under Ch. 517, 
although the broker will most definitely 
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expect a commission in connection with 
the stock transaction just the same as if the 
sale was an assets transaction. The facts in 
the Landreth case indicate all of the above 
problems existed. 

Prior to the Landreth and Gould deci- 
sions, Florida was one of the states where 
the sale of business doctrine had been 
adopted by the federal courts. The 11th 
Circuit Court of Appeals adopted the 
doctrine in King v. Winkler, 673 F.2d 342 
(11th Cir. 1982). Although no Florida state 
court decision has expressly discussed the 
doctrine, one reported decision clearly 
indicates that the doctrine would have 
found support in the Fifth District Court 
of Appeal, and perhaps still could in cases 
under Ch. 517. In that case, Stottler Stagg 
& Associates, Inc. v. Argo, 403 So.2d 617 
(Fla. Sth DCA 1981), the court expressed 
the view that sophisticated investors 
should not rely on the securities laws for 
protection. Although the case did not 
involve “stock” or the resale of a security, 
the court’s statements are quite similar to 
the statements Justice Stevens made in his 
dissent in the Landreth and Gould cases 
and to statements made in support of the 
sale of business doctrine. 


The Litigators’ Dilemma 

Because of the conflicting positions set 
forth in the Argo case and the U.S. 
Supreme Court cases, litigators in Florida 
could face a dilemma whether to pursue 


The Judge 

In the future I want to be a judge; 

On matters of law and order, | won’t 
budge. 

After years of practice, I will sit on the 
bench; 

I will be to the law as a mechanic is to a 
wrench. 


This career fascinates me so 
About the scales of justice I want to know. 
I will study all the books of law 
So when handing out sentences there will 
be no flaw. 
—George Johnson 
9th Grade, Madison Junior High 
Miami 


claims in state or federal court. Federal 
court would be the ideal forum because 
jurisdiction could be invoked for all federal 
claims and state claims. The problem in 
Florida, however, is that civil cases are 
extremely backlogged in federal courts and 
immediate relief is not foreseeable. Some 
of the risks in pursuing remedies in state 
court include lack of jurisdiction over 
claims under the 1934 Act!2 and the possi- 
bility that state courts might be more 
inclined to follow the Argo rationale in 
connection with Ch. 517 claims. The ad- 
vantages to a buyer pursuing claims in 
state court might outweigh the risks, how- 
ever, because of the probability of a 
quicker resolution of the matter and the 
ability to obtain jurisdiction over claims 
arising under the 1933 Act in state court.!3 

The federal remedy for failure to register 
a security is in the 1933 Act, a remedy 
enforceable in state court. The buyer is 
entitled to recover from the seller the entire 
consideration paid for the security if he still 
owns it or out-of-pocket damages if he has 
sold it.'4 To obtain the remedy, the buyer 
must show a failure to register, then defeat 
any effort by the seller to claim the resale 
exemption. No proof of fraud or other 
wrongdoing is required, just the lack of 
registration. The action generally must be 
instituted within one year.!5 

A buyer’s remedy under Florida law for 
a seller’s failure to register is similar to the 
federal remedy, but even more attractive. 
Florida’s statute allows rescission or out- 
of-pocket damages, plus interest and attor- 
neys’ fees, and specifically allows recovery 
against not only the seller, but “every 
director, officer, partner or agent” who 
participated or aided in making the sale, 
and any broker who was not registered as a 
dealer under Ch. 517. Liability is joint and 
several,'® and an action may be instituted 
anytime within two years of the trans- 
action.!7 


Conclusion 

The decisions in Landreth and Gould 
place a tremendous burden on sellers of a 
business because of the potential remedies 
now available to buyers. The Supreme 
Court made absolutely clear that it be- 
lieved the certainty of knowing that the 
federal securities laws apply to a stock 
transaction is in the best interest of the 
parties.'8 This greater certainty, however, 
may have the result of compelling sellers to 
insist upon the structuring of the sale as an 
assets transaction as opposed to a stock 
transaction. Otherwise, a buyer potentially 
would have a one-year option to rescind 
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under federal law and a two-year option to 
rescind under Florida law. 

The sale of business doctrine was devel- 
oped to address a significant need in the 
business community. Perhaps the courts 
which adopted the doctrine were guilty of 
creating laws as opposed to interpreting 
them. Based on the above analysis, how- 
ever, it is clear that without the doctrine the 
sale of businesses will not be as flexible for 
transactional lawyers. The congressional 
history is “simply silent” related to this 
matter.'!9 Congress, of course, has the 
power to amend the federal securities laws 
to deal with this problem, but Congress 
most often in the past 50 years has left it to 
the courts to interpret the provisions. That 
policy probably won’t change. BJ 


! Securities Act of 1933, 15 U.S.C. §77a et 
seq. (1933 Act); Securities Exchange Act of 
1934, 15 U.S.C. §78a et seq (1934 Act). 

2 The narrowly framed issue relates only to 
the misrepresentations claim; the opinion con- 
tains no discussion as to the lack of registration 
claim. 

3 §2(1) of the 1933 Act; §3(a)(10) of the 1934 
Act. See also, FLA. STAT. §517.021(20). 

4 328 U.S. at 301. 

553 U.S.L.W. 4602, 4606 (Stevens, J., dis- 
senting); 53 U.S.L.W. 4607, 4609 (Stevens, J., 
dissenting). 

6 See, e.g. Swenson v. Engelstad, 626 F.2d 421, 
427 n. 13 (Sth Cir. 1980); SEC Regulation D, 
Preliminary Note 4. 

7 Section 2(11) of the 1933 Act. 

8 Id. 

9 See, e.g. Securities Act Release No. 5223 
(1972), Securities Act Release No. 5306 (1972). 
Cf. Lipton, Rule 144-A Summary Review After 
Two Years, 29 Bus. LAw. 1183, 1203 (1974). 

10 FLA. STAT. §517.07. 

1! FLA. STAT. §517.061(12)(a)2 and 4. 

12 §27 of the 1934 Act. 

13 §22(a) of the 1933 Act. 

14 §12(1) of the 1933 Act. 

15 §13 of the 1933 Act. 

16 FLA. STAT. §517.211. 

'TBLA. STAT. §95.11(4)(3). 

'8 Landreth, 53 U.S.L.W. at 4606; Gould, 53 
U.S.L.W. at 4609. 


'9 Landreth, 53 U.S.L.W. 4606 n.7. 
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Givinet the Seller 
Business 


by Michael J. Cananand Renee A. Roche 


o you anticipate that, at some 

time in the future, you 

will represent a client who 
either buys or sells dividend paying voting 
common stock in a closely-held business 
(including a professional association)? If 
your answer is yes—as it will be for many 
members of The Florida Bar—you should 
be aware of the broad ramifications of 
Landreth Timber Company v. Landreth, 
U.S.__, 53 U.S.L. W. 4602 (1985),! on 
such a sale. This case, discussed in the 
companion article “Supreme Court Rejects 
Sale of Business Doctrine,” essentially says 
that the sale of common stock? ina closely- 
held corporation is the sale of a security 
whether or not a controlling interest is 
involved. This means, for example, that the 
sale of Mom and Pop Grocery Store, Inc., 
to a single purchaser is subject to federal 
securities laws. Similarly, the sale by a 
physician or lawyer of stock in his profes- 
sional association is subject to federal secu- 
rities laws. 

Two major categories of securities law of 
concern in a typical sale and purchase of 
common stock of a closely-held corpora- 
tion are (i) whether the transaction is 
exempt from registration, and (ii) whether 
a failure to properly disclose a material fact 
will give rise to an action based on misstate- 


ments or omission, or on fraud or misrepre- 
sentation, as defined under federal or 
Florida securities laws or under common 
law concepts. The companion article in this 
issue analyzes potential exemptions to 
registration of securities under both federal 
and state securities laws. It is important to 
note that an action for fraud or misrepre- 
sentation can be brought even though an 
exemption from securities registration 
requirements is available. 

This article focuses on issues arising 
under federal securities laws as a result of a 
misstatement or failure to state material 
facts, or because of fraudulent or manipu- 
lative practices. These actions are normally 
brought under §12(2) of the 1933 Act 
and/or Rule 10b-5, promulgated pursuant 
to §10(b) of the*1934 Act, and in Florida, 
under F.S.§517.301 (1983). The article also 
examines possible ways to minimize or 
avoid the impact of §12(2) and Rule 10b-S. 
An action for common law fraud or mis- 
representation may lie even if §12(2) and 
Rule 10b-5S can be avoided. Therefore, ele- 
ments of common law fraud or misrepre- 
sentation are contrasted with actions under 
federal law. 


Section 12(2) 


Under Section 12(2) any person will be liable 
who offers or sells a security (whether or not 


exempted) . . . by the use of any means of trans- 
portation or communication in interstate com- 
merce or of the mails, by means of a prospectus 
or oral communication, which includes an untrue 
statement of a material fact or omits to state a 
material fact necessary in order to make the 
statements, in the light of the circumstances 
under which they were made, not misleading (the 
purchaser not knowing of such untruth or omis- 
sion), and who shall not sustain the burden of 
truth that he did not know, and in the exercise of 
reasonable care could not have known, of such 
untruth or omission. 

Using the telephone or mailing docu- 
ments in connection with the transaction 
will probably be sufficient to invoke juris- 
diction of the statute, even though utiliza- 
tion of the mails or telephone was purely 
intrastate.3 The action may be brought in 
state or federal court. Available remedies 
are rescission, or damages if the person no 
longer holds the security.4 The statute of 
limitations for an action brought under 
§12(2) is one year after the discovery of the 
untrue statement or omission, or one year 
after such discovery should have been made 
by the exercise of reasonable diligence.> In 
no event can the action be brought more 
than three years after the initial sale of the 
security. 

Typically, in the sale of a closely-held 
business by controlling shareholders, 
formal disclosure materials similar to a 
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prospectus are not prepared. Normally, the 
buy-sell agreement will contain (i) certain 
representations and warranties by the 
sellers and the corporation, and (ii) provi- 
sions stating that only the written repre- 
sentations and warranties contained in the 
agreement will be binding on the parties. It 
is possible that these written representations 
will contain material omissions or that they 
will not fully correct material misleading 
information given by the seller or his agent 
earlier in the transaction. 

Under §12(2), a faulty representation or 
an omission is not actionable unless it is a 
“material fact.” The test of materiality 
under §12(2) is whether there is a substantial 
likelihood that a reasonable person would 
consider the omitted fact important in 
deciding his course of action.® In the 
authors’ experience these matters are rarely 
fully covered by written representations in 
the contract, yet they are easily susceptible 
of misleading oral representations during 
negotiations. 

Assume that representations and other 
written information disclosed in the sales 
contract are correct, but that prior material 
oral communications are incorrect or mis- 
leading. Will a contractual provision that 
only written representation may be relied 
upon be sufficient, or must the false impres- 
sions created by the prior oral representa- 
tions be corrected? If the buyer can simply 
waive the right to rely on prior oral state- 
ments without being told the statements 
were misleading, a significant loophole in 
federal securities laws would be opened. 
Therefore, it seems questionable that such 
a waiver would be effective. 


Business Memo 

If an action is brought for rescission, will 
the seller be able successfully to defend by 
proving that no materially false or mis- 
leadingly incomplete statements were 
made? This could be a difficult burden. To 
reduce this problem, it may be advisable to 
prepare a “business memorandum” in 
which the significant economic aspects of 
the business are set forth. Known problem 
areas should be included. (A seriously 
incomplete memo is worse than none at 
all.) Obviously, if such problems are not 
known to the other party the risk that such 
disclosure may kill the deal must be 
balanced against the risk of violating §12(2). 

Normally representations and warranties 
omit important information in that they do 
not usually deal with matters key to the 
future of the business, such as retainability 
of key personnel, competition from persons 
other than the seller of the business, rela- 


tions with suppliers and customers, and the 
like. A thorough “business memo” dealing 
with these matters is likely to assist the 
seller in responding to the buyer’s claim 
that he was misled. This disclosure will of 
course not be as complete as that required 
in a prospectus, but nevertheless it provides 
a much less expensive yet effective method 
of minimizing the risk of §12(2) liability. 


With a nonstock sale elements 
of fraud or misrepresentation 
under Florida law should be 

reviewed to be sure counsel 
has not flipped his client from 
the frying pan into the fire 


Rule 10b-5 

An action under Rule 10b-5 may be 
brought in addition to,’ or instead of, an 
action under §12(2).8 Under Rule 10b-5, 
it shall be unlawful for any person, directly or 
indirectly, by the use of any means or instru- 
mentality of interstate commerce, or of the mails, 
or of any facility of any national securities 
exchange, 

(1) to employ any device, scheme, or artifice to 

defraud, 

(2) to make any untrue statement of a material 

fact or to omit to state a material fact necessary 

in order to make the statements made, in the 
light of the circumstances under which they 
were made, not misleading, or 

(3) to engage in any act, practice, or course of 

business which operates or would operate as a 

fraud or deceit upon any person, 
in connection with the purchase or sale of any 
security. 

Both subsections (1) and (3) of Rule 10b- 
5 deal with fraud and deceit. The scope of 
these subsections reaches beyond that of 
§12(2). Subsection (2) of Rule 10b-5 is simi- 
lar to §12(2). 

A detailed comparison between §12(2) 
and Rule 10b-5 is beyond the scope of this 
article. However, some analysis is appro- 
priate, particularly of subsection (2) of Rule 
10b-5. Both require similar jurisdictional 
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means “by the use of any means or instru- 
mentality of interstate commerce, or of the 
mails . . .,” although §12(2) requires an 
offer or sale by means of a prospectus or 
oral communication; Rule 10b-5 does not. 
Rule 10b-5 applies to actions arising in con- 
nection with the purchase or sale of any 
security, whereas §12(2) applies to a person 
who “offers or sells a security.” 

Remedies under Rule 10b-5 are broader 
than those available under §12(2). Under 
Rule 10b-5 the buyer is not limited to rescis- 
sion, but has a choice of rescission and/or 
requiring the defendant to pay actual 
damages.’ Procedurally, an action under 
Rule 10b-5 must be brought in federal 
court, in contrast to an action brought 
under §12(2) which may be brought in state 
or federal court. The statute of limitations 
under Rule 10b-5 is determined with ref- 
erence to state law. !° 


F.S. Section 517.301 

F.S. §517.301 (1983) contains prohibi- 
tions similar to Rule 10b-5. Section 517.311 
provides criminal sanctions for the viola- 
tion of §517.301. A private right of action is 
also available.!! It is unclear, however, 
whether Florida courts will apply the sale 
of business doctrine, or whether they will 
follow the U.S. Supreme Court’s lead in 
Landreth Timber in cases involving the sale 
of a closely-held corporation.'? Assuming 
that §517.301 would apply to the sale of 
stock in a closely-held corporation, would 
it apply if assets instead of stock were sold? 


Selling Assets not Stock 

The discussion thus far assumes the sale 
and purchase of a security. The sale of a 
holding company or even of a going busi- 
ness may be structured as an asset sale, 
rather than a sale of stock. A buyer will 
often prefer this approach as a way of 
separating the assets from unknown liabili- 
ties of the selling corporation and/or as a 
way of obtaining a stepup in tax basis for 
corporate assets.!3 On the other hand, the 
seller'4 may balk at an asset sale because of 
adverse tax consequences. !5 

If the parties have discussed or even 
negotiated a stock sale, but changed to an 
asset sale, will the sale be treated as a 
constructive sale of stock and continue to 
be subject to federal, and perhaps state 
securities laws?!6 It would appear that 
securities laws do not apply. The Supreme 
Court in Landreth stressed that in trans- 
actions involving a literal sale of stock, the 
buyer should be able to rely on federal 
securities laws for protection. Logically, 
the converse should also be true. That is, 


where there is a sale of assets (which are 
normally clearly not a security), federal 
securities laws do not apply to protect the 
parties.!7 


Fraud and Misrepresentation 

If the sale is structured as an asset sale, 
and federal law is avoided, an action may 
still lie for common law fraud. Basically the 
elements of misrepresentation or fraud 
under Florida law are as follows: (i) a false 
statement concerning a material fact; (ii) 
the representor’s knowledge that the mis- 
representation is false; (iii) an intention 
that the representation induce another to 
act on it; and (iv) resulting injury to the 
party acting in reliance on the repre- 
sentation. !8 

Florida common law fraud requires a 
false statement concerning a material fact, 
as does §12(2) and Rule 10b-5(2).!9 In the 
context of the sale of a closely-held business, 
there are, however, significant differences 
between common law fraud and fraud 
under the federal securities laws. 

Both §12(2) and Rule 10b-5(2) prohibit 
the omission of a material fact necessary in 
order to make other statements not mis- 
leading. Under Florida law such an omis- 
sion is generally not actionable as fraud or 
misrepresentation.”° 

A second element of Florida common 
law fraud that distinguishes it from federal 
securities fraud is that, under the common 
law, it must be shown that the representor 
knew the representation was false when it 
was made.?! Under §12(2), the plaintiff 
need not establish that the representor 
knew the statement was false. Rather, it is 
the representor who has the burden of 
proving that he did not know and in the 
exercise of reasonable care could not have 
known of the untruth or omission. 

To constitute actionable common law 
fraud, reliance by the person to whom the 
misrepresentation was made must be 
proven.22 Section 12(2), on the other hand, 
does not require the plaintiff to prove 
“reliance” on the misstatement or omission; 
he must show only that he did not know of 
it. In addition, federal antifraud provisions 
offer protection to the investor without 
imposing a duty of inquiry. In Florida, a 
duty to exercise reasonable diligence for his 
own protection may be imposed upon the 
representee. 


Conclusion 

In addition to questions involving regis- 
tration of securities, Landreth Timber 
Company requires the seller’s counsel, and 
perhaps even the buyer’s, to be alert for 
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potential actions under §12(2) of the 1933 
Act and Rule 10b-5. As a practical matter, 
material misstatements and misleadingly 
incomplete statements will be the biggest 
new concern. Serious consideration should 
be given to the preparation of a “business 
memo” discussing the material economic 
aspects of the business. Alternatively, 
counsel may wish to consider selling assets 
rather than stock. However, with a non- 
stock sale the elements of a fraud or 
misrepresentation action under Florida law 
(and the applicability of federal securities 
laws to initial negotiations) should be 
reviewed to be sure that counsel has not 
flipped his client from the frying pan into 


the fire. BJ 

! See also Gould v. Ruefenacht, U.S., —— 
U.S. —_, 53 U.S.L.W. 4607 (1985), a companion 
case. 

2 As used in this article “common stock,” 
unless otherwise indicated refers to stock meeting 
at least the following requirements: “(i) the right 
to receive dividends contingent upon an appor- 
tionment of profits; (ii) negotiability; (iii) the 
ability to be pledged or hypothecated; (iv) the 
conferring of voting rights in proportion to the 
number of shares owned, and (v) the capacity to 
appreciate in value.” These factors were held by 
the Supreme Court to be indices of stock as a 
security. Landreth Timber Co. v. Landreth, —__ 
U.S. —_, 53 U.S.L.W. 4602 (1985). 

3 Hill York Corporation v. American Inter- 
national Franchises, Inc., 448 F.2d 680 (Sth Cir. 
1971) (holding that statutory liability may arise 


even though utilization of mail service was 
purely intrastate); Wassel v. Eglowsky, 399 
F.Supp. 1330 (D.C. Md. 1975), aff, 52 F.2d 
1235 (4th Cir. 1975) (stating that even purely 
intrastate telephone calls may satisfy 
jurisdictional requirements). 

4 §12(2). 

5 §13 of 1933 Act. 

6 Alton Box Board Co. v. Goldman, Sachs & 
Co., 560 F.2d 916 (8th Cir. 1977). 

7 Herman & Maclean v. Huddleston, 103 
S.Ct.683 (1983). 

8 Thus, a purchaser must be concerned about 
his possible violations of Rule 10b-5. A purchaser 
may have similar concerns under common law 
fraud in Florida. See Stackpole v. Hancock, 40 
Fla 362, 24 So.914 (1898) in which the purchaser 
withheld information from the seller that the 
land was valuable for mining. 

9 As noted above, damages are available 
under Section 12(2), if the security has been 
disposed of. 

10 L. Loss, FUNDAMENTALS OF SECURITIES 
REGULATIONS, (1983) 1166-1175. 

'! Young v. Oppenheimer & Co., Inc., 434 
So.2d 369 (Fla 3d D.C.A. 1983) in which the 
court noted that FLA. STAT. §517.241(3) (1983) 
expressly provides an aggrieved person the same 
civil remedies provided by laws of the United 
States for the purchaser or seller of securities in 
interstate commerce. 

'2 Stottler Stagg & Associates, Inc. v. Argo, 
403 So.2d 617 (Fla. 5th D.C.A. 1981) is a pre- 
Landreth decision which suggests the sale of 
business doctrine might have found acceptance 
by Florida courts. However, in view of Landreth, 
the Florida courts will probably be inclined to 
interpret the Florida securities laws in manner 
consistent with federal securities laws. 
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13 Even on a purchase of stock, the buyer, 
however, can obtain a stepup in tax basis 
through I.R.C. §338. 

'4 As suggested above, the purchaser may wish 
to purchase assets to avoid the application of 
Rule 10b-5. 

'S Often the adverse tax consequences can be 
reduced by liquidation pursuant to I.R.C. §337; 
however, usually at least some ordinary income 
will result, instead of all capital gain as with a 
sale of stock in a noncollapsible corporation. 

'6 An ancillary question is whether §12(2) of 
the 1933 Act will continue to apply because there 
was an offer to sell. 

'7This assumes the purchaser intends to 
operate the business, so that the asset sale does 
not have investment contract overtones. Further- 
more, it assumes that any notes given by buyer 
will not be treated as a security. 

'8 Jet Engine Support, Inc. v. Gabriel, —— 
So.2d 10: F-L.W. 1839 (Fila. 3d D:C.A. 
1985). 

19 This is true for Rule 10b-5(2). This is not a 
necessary element of Rule 10b-5(1) and (3) but 
Rule 10b-5(2) is most likely to be applicable to 
the sale of stock in a closely-held business. 

20 Columbus Hotel Corp. v. Hotel Manage- 
ment Co., 116 Fla. 464, 156 So.2d 893 (1934). 
However, where the representor has superior 
knowledge or means of superior knowledge, has 
a confidential or fiduciary relationship to the 
representee or where the failure to disclose is 
accompanied by trick or artifice, a failure to 
disclose may be treated as a misrepresentation. 
Dale v. Jennings, 90 Fla. 234, 107 So.175 (1925); 
O’Donnel v. Novak, 183 So.2d 884 (Fla. 3d 
D.C.A. 1966). 

21 Alepgo Corp. v. Pozin, 114 So.2d 645 (Fla. 
3d D.C.A. 1959), cert. den. 117 So.2d 842. 

22 Jet Engine Support, Inc. v. Gabriel, —— 
So.2d —_, 10 F.L.W. at 1840 (Fla. 3d D.C.A. 
1985). 
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Rosemary Barkett 
Florida’s First Woman Justice 


by Gary Blankenship 


orget, for a moment, the sense of history. 
Rosemary Barkett recently experienced a new 
way to measure her success apart from her place 
in Florica’s legal history as the state’s first woman Supreme 
Court justice. 

“My friends and some of my nieces and nephews thought 
my appointment was wonderful until they found out I 
couldn't introduce them to[ Miami Vice star] Don Johnson,” 
she laughed. “It seems that is a greater measure of success 
here these days. 

“This was not a planned campaign,” she said over breakfast 
at the Hyatt Hotel in West Palm Beach. “The other day, I was 
riding down I-95 and said to myself, ‘This is incredible.’ It is 
unbelievable that Iam now a justice of the Supreme Court.” 

Her contemporary outlook has guided her from her taste 
in clothing to her view of the judiciary’s role. She rarely looks 
back, but acknowledged it’s hard not to reflect on one’s 
experiences. And for Justice Barkett, they begin in Mexico. 

Born in 1939 in Ciudad Victoria, Mexico, she was one of 

16 children born to Syrian parents who emigrated to Mexico 
in the 1920’s, hoping eventually to come to the United States. 
Her parents made that move in 1945 and are now retired and 


raising avocados near Homestead. 

Her earliest memories are of going to school in Mexico, of 
family servants and of her father’s department store. She said 
he started as a “very, very poor” peddler and eventually built 
his business. 

“By the time I was born, he owned a small department 
store,” she recalled. “My parents were fairly well off. 

“They gave all that up and came to this country and 
mother had to learn a whole new culture. I remember being 
disappointed that things didn’t exist like we thought they 
would exist—automatic everything.” 

Her parents ran a grocery store in Miami, and eventually 
bought the avocado groves. The 15th of 16 children, Justice 
Barkett and five others are still living. 

“I remember going to school the first day and not speaking 
any English. After that, I don’t remember any problems, so I 
must have learned,” she said. She still speaks conversational 
Spanish but “it’s difficult; I have the vocabulary of a child.” 

She became a naturalized citizen in 1958 and after high 
school decided to enter a convent. 


(Continued on page 22) 
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“I was attending a high school where the 
nuns taught and those days that was about 
the only option available if you wanted to 
contribute. If the Peace Corps had been 
available, I might have done that,” she 
said. 

The future justice became Sister St. 
Michael in the Sisters of St. Joseph, and 
taught in Miami, St. Augustine and Mich- 
igan for seven years, before she decided to 
leave the religious order. 

“Other people knew how to buy a house, 
how to borrow money. But I knew so little. 
We were told what to wear, how to live, 
where to live, what to do. I just wanted to 
know more,” she said. Despite leaving, she 
doesn’t regret her years as a nun. 


From Nun to Law Student 

“That was back in the 1960’s. I had been 
in the convent about seven years and there 
was this awareness of needs in other areas,” 
she said. “I felt I could respond to them a 
little bit better by doing something else.” 

The something else proved to be law, 
although she now says there was no speci- 
fic plan. 

“It seemed to be an area I knew nothing 
about, but needed to know,” Justice 
Barkett related. “I felt it would be interest- 
ing.” 

But at the time, she “never, ever, ever, 
honest to God,” thought she would be on 
the bench, much less the Florida Supreme 
Court. 

With a B.A. from Spring Hill College in 
Mobile, Ala., she enrolled in the University 
of Florida College of Law and received her 
law degree in 1970. 

She joined the West Palm Beach law 
firm of Farish & Farish in 1971 after 
considering but rejecting a position with 
Florida Rural Legal Services because of a 
potential conflict with her parents’ groves. 

Leaving the firm at the end of 1978, 
Justice Barkett was in solo practice until 
Governor Bob Graham appointed her to 
the 15th Circuit Bench in September 1979. 
That post came almost by accident. 

“I was atrial lawyer here [in Palm Beach 
County] and other trial lawyers approach- 
ed me and suggested I apply for a vacancy 
for a seat that was being created,” the 
justice recalled. “So I thought about it and 
thought, ‘Why not?’ I applied and got it.” 

She heard a variety of cases, from a 
divorce proceeding in which the husband 
invariably attended court in a T-shirt pro- 
claiming “I’m so happy I could s—-,” to a 
criminal hearing in which the defendant 
began insulting the prosecutor and wound 

up wrestling on the floor with a deputy. 
Justice Barkett said that one left her won- 
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Rosemary Barkett greets wives and widows of present and past Supreme Court 
justices at her investiture. 
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dering what would have happened had the 
defendant grabbed the deputy’s gun. 

She spent three years on the civil bench 
and one handling criminal cases and her 
last year as chief circuit judge. She said she 
particularly enjoyed her administrative 
duties, but in the middle of that term, a 
vacancy occurred on the Fourth District 
Court of Appeal. 

She applied and again was appointed by 
Governor Graham. 


Her Views of the Judiciary 

“I thought it would provide the honing 
of a different skill in the judiciary and it 
would give me a broader view of the 
judiciary,” the justice said. “I would be 
able to make decisions that would have a 
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broader impact than just those on two 
litigants in your courtroom. 

“Being a circuit judge, you’re able to 
deal more directly with people. You just try 
to solve the individual problem that’s pre- 
sented to you. On an appellate level, you’ve 
got to be much more careful to see the 
ramifications because your decision sets a 
precedent.... There’s no direct contact 
with people; you’re dealing with issues of 
law.” 

She had no particular plans to leave the 
district bench when Supreme Court Justice 
James Alderman resigned, creating a high 
court opening for the Fourth DCA area. 

From eight applicants, she was one of 
three finalists for the post, and again was 
selected by Graham, who praised her 
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varied background and legal ski!ls. He 
wasn’t alone in offering praise. 

The Miami Herald asked University Of 
Florida Law Professor Robert Mann to 
review some of the 50 appellate opinions, 
selected at random, Barkett wrote during 
her 14 months on the Fourth DCA. He 
called them “good, solid, workman-like 
opinions, well-crafted.” 


Respected as Lawyer and Judge 
That talent was visible from the start of 
her legal career, according to the man who 
hired the future justice right from law 
school. 
West Palm Beach lawyer Joseph D. 
Farish, Jr., of Farish & Farish, said, “I 
interviewed her and I thought she had 
good qualifications and potential.” At the 
time, he thought as a former teacher she 
would do well in court. He was right. 
Barkett eventually handled personal in- 
jury and divorce cases, Farish said, adding, 
“She was a good advocate, she took the 
client’s position and fought for it.” 
Maurice Hall, a former 15th Circuit 
assistant state attorney and judge who left 
his 15th Circuit Court seat to enter private 
practice January 2, has had the rare expe- 
rience of both arguing cases before then 
Circuit Judge Barkett and serving as a 
colleague on the bench. 
When he presented arguments as a law- 
yer, “I think she was always open to every 
position and as an extremely intelligent 
person, she had a quick grasp of some very 
complex problems,” Hall said. 
“The first thing you notice is how ex- 
tremely intelligent she is. She has a lot of 
good ideas. She’s always seeking better 
ways of making the system work.” 
As chief judge, Barkett made a major 
push to get computerized case manage- 
ment for judges, he said. “Before her 
administration, there was not the same 
impetus. 
“Just overall, she’s extremely bright and 
avery good listener,” he concluded. “What 
she doesn’t understand, she’s willing to 
learn about.” 
“T would say on the appellate court, one 

of the great assets is collegiality and she has 
that very well,” said Fourth DCA Judge 
Gavin Letts, who was also a high court 
finalist with Barkett. “She’s very much a 
person who gets on with it and gets things 
done. 
“They’ve got themselves a good horse up 
there.” 
In making the appointment, Governor 
Graham said, “She has exhibited excep- 
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tional dedication to the legal system. Her 
human personality has been shaped by the 
diversity of her experience and her ability 
to draw from that diversity the qualities of 
insight, wisdom and judgment . . . . Judge 
Barkett stands on a record of humanitar- 
ian service, legal talent, professionalism 
and judicial demeanor which speaks for 
her considerable qualifications.” 

Not surprisingly, the focus of these 
comments has her own views of the law. 


The Role of Judges 

“As far as the judiciary goes, their obli- 
gation is to be fair, impartial and a neutral 
arbitrator in the civil cases. On the criminal 
side, the judge is the neutral representative 
of society between the individual and the 
power of the state. The defendant in a 
criminal case has to feel the judge is not an 
agent of the state,” she said. 

Justice Barkett said judges must also rise 
above publicized cases in which the defen- 
dant is accused of a relatively minor 
infraction. While the public may question 
an apparently light sentence, judges must 
understand the sentence should conform 
with similar cases and that a long sentence 
could free a more serious offender from 
already crowded jails. 

“They [the public] do not recognize 
judges can’t view these cases in isolation,” 
she said, adding similar problems arise 
when judges free criminal defendants 
under constitutional technicalities. 

“You don’t want to let people go who are 
guilty, but do you keep them in with a 
decision which allows inroads into indi- 
vidual rights and liberties? I’m very much 
aware of this problem, which is why I think 
we need to educate as much as possible and 
communicate as much as possible with the 
public.” 

As a new justice, Barkett will face a 
Florida Bar rewrite of the Integration 
Rule, including the Bar’s petition for pro- 
posed new continuing legal education re- 
quirements. Other issues in the ongoing 
debate over duties of the legal profession 
are also likely to reach the court. 


ALawyer’s Obligations 

Although reluctant to give specifics, the 
new justice has some thoughts on the legal 
profession and its obligations. 

“Like everything else in life, it’s a bal- 
ancing act and people don’t understand 
that. It all revolves around obligations to 
your fellow man. The issue is: How much 
do human beings owe to other human 
beings? How much does a human being 
owe society? I’m not sure you can isolate 
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A flashing smile and a strong 
confidence in women’s ability 
to achieve. 


Friends and colleagues heaped praise as the new justice became the lEN 


lawyers as a group. We all owe obligations 
to society. The problem arises from trying 
to define how far your duties extend when 
they conflict with your duties to yourself 
and your own family.” 

Justice Barkett left no doubt at her 
November 15 investiture about her obliga- 
tions to her friends. On a day when rela- 
tives, friends and judicial colleagues gather- 
ed to praise and honor her, she returned the 
warmth, telling the standing room only 
crowd in the Supreme Court chambers she 
didn’t know who to thank first. 

“I wanted to be able to grab everyone 
here in a big hug and tell you how exuber- 
ant I feel, how scared and how excited I 
am,” she said during the ceremony. “It 
feels so tremendously right you should be 
here, because in my mind this in large part 
belongs to you. No one ever achieves 
anything alone.” 

Feeling right on the high court is one 
thing, feelings about being the first woman 
are another. 

“It’s wonderful, but it makes me feel a 
little guilty,” the new justice said during an 
interview. “I have my own expectations, 
but it’s almost double. I want to do well for 
all those people who support me. It’s 
embarrassing because there are so many 
women who are doing so much in so many 


areas and they don’t get the recognition 
they should.” 

As examples, she mentioned a woman 
superintendent of an all-male state prison, 
a successful business friend who sailed to 
and through the Panama Canal on a smail 
boat, and several successful women trial 
attorneys. 

She doesn’t see herself as a role model 
for women, “except in the very narrow 
sense that there is one on the Supreme 
Court.” As for advice to women lawyers: 
“Prepare your cases, be competent in a 
professional sense, make a contribution to 
the legal system by participating in Bar 
activities. That advice is not different from 
advice I’d give lawyers in general.” 


Independent Thinker 

Justice Barkett admitted she has always 
been independent. That has led to adjec- 
tives like “tough but fair,” and “no-non- 
sense.” And she has earned the praise with 
action. 

In 1984 as chief circuit judge, she learned 
of Palm Beach County commissioners’ 
plans to remodel the existing courthouse to 
add more courtrooms and judicial offices. 
Believing their plans inadequate, Barkett 
led commissioners on a tour, showing 
them earlier remodeling efforts which left 
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closet-sized courtrooms and a courtroom 
where spectators and reporters had to walk 
between the judge and lawyers to reach the 
public seats. She also warned the rapidly 
expanding circuit would soon overflow the 
facility. 

The tour helped commissioners decide 
to build a new court facility, although the 
details and financing are still being worked 
out. 

In the early 1980's, the then circuit judge 
was asked to serve on a county consumer 
relations board. Upon discovering the 
board had little investigatory and no real 
enforcement powers, she left, calling ihe 
body a waste of time. 

She approaches her new job with the 
same openness, balance, independence and 
forthrightness. 

“Not knowing what I’m getting into in 
detail makes it very hard to say what to 
expect. All of the present justices have been 
very, very nice. They have all made me feel 
very welcome. I’m going in optimistically,” 
she said. 

“I don’t think that I have ever planned 
my life, I think one reacts to opportunities 
that arise when they arise. When the va- 
cancy occurred [on the Supreme Court], 
the question was, do I want to apply?” 

The justice will have more than just 


first woman to take a seat on the Supreme Court bench. 


court experience to pull from. 

In 1984, she helped write new laws on 
shared parental responsibility for children 
of divorce. For that, she received an award 
from the American Academy of Matri- 
monial Lawyers. She has chaired the 
Supreme Court’s Statistics and Workload 
Committee and served on the state’s Sen- 
tencing Guidelines Commission and the 
Florida Judges’ Manual editorial board. 
She has also served on Bar committees on 
civil procedure and appellate rules and 
been a faculty member of the Florida 
Judicial College, an institution she strong- 
ly supports. 

“Judicial education is wonderful, be- 
cause it helps you become aware,” she said. 
She is still working on curriculum for the 
college. 

She is keenly aware of public distrust of 
attorneys, advocating more efforts by 
lawyers to change that. From her experi- 
ence as a lawyer and judge, “I think law- 
yers are very competent and are trying very 
hard to be acredit to the profession.” 

The new justice plans to support Chief 
Justice Joseph A. Boyd, Jr.’s, efforts to 
modernize and speed up the court system 
by use of computers and new procedures. 
As an example of the need, she cited state 
standards that each district appellate judge 


should handle a maximum of 250 cases per 
year. “That’s an enormous number; that 
means something like an opinion [or a per 
curiam ruling] per day,” she said. 

For Barkett, there is a life outside a 
black robe. She jogs, and she and col- 
leagues were a frequent sight along the 
West Palm Beach Intracoastal Waterway 
during lunch hours. She also plays tennis, 
although she’d “like to play better.” Musi- 
cally, “I piddle around with a guitar 
some.” 

Another passion is traveling. Barkett 
has toured Greece, Italy, Sicily and France, 
as well as other nations and has traveled 
extensively throughout the United States. 
Greece, she says, is her favorite country 
although, “I love the French Riviera, 
wandering up and down. I’d love to go to 
Portugal, Hong Kong and the Orient.” Her 
independent bent shows in traveling, when 
she prefers to rent a car and explore on her 
own instead of joining an organized tour. 

Sometimes she gets unexpected results. 
“I stayed in Paris last summer for 10 bucks 
a night and recently drove from Rome to 
Sicily,” she said. 

In the United States, one of her favorite 
spots is the drive down the California 
coast. 

During the breakfast interview, she took 
a bite of blintzes, smiling her approval. Her 
dress was a sharp black ensemble. An 
animated conversationalist, she joked 
about her “gesticulating” before TV cam- 
eras. She began to discuss the move to 
Tallahassee. At first, she admitted she had 
problems. She couldn’t find the right 
apartment or home to rent. The streets 
gave her problems. She began to wonder 
about it all, caught in the hassles of wind- 
ing down one office and starting another. 
Then she finally found a house in the 
Betton Hills section of Tallahassee, a 
modern design built by an architect for his 
mother. Although professing to miss 
South Florida, she became aware of and 
enjoyed the changing season. She began to 
like it and look forward to new challenges. 

History has had its announcement. Now 
Rosemary Barkett believes it’s time to get 
on with it. BJ 


Gary Blankenship is associate 
editor of The Florida Bar News and 
The Florida Bar Journal. He first met 
Justice Barkett as a reporter on the 
Palm Beach Post and accompanied 
her and county commissioners on the 
tour of the courthouse. 
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The Use Standard 


for Ad Valorem Agricultural Classification of 
Property and F.S. §193.461(4) 


ot surprisingly, developer 

landowners and county prop- 

erty appraisers are often at 
odds about the valuation of land for ad 
valorem tax purposes, and their clashes 
have given rise to a large number of cases, 
especially over F.S. §193.461, dealing with 
the agricultural classification and assess- 
ment of property. 

F.S. §193.461 was enacted by the legis- 
lature! to breathe life into art. VII, §4(a) of 
the Florida Constitution, which states: 

Agricultural land or land used exclusively for 
non-commercial recreational purposes, may be 
classified by general law and assessed solely on 
the basis of character or use. 

F.S. §193.461(1)? directs the property 
appraiser annually to classify all county 
land as either agricultural or nonagricul- 
tural. Land classified as agricultural re- 


by Shawn G. Rader 


ceives a lower assessment for tax purposes. 
The idea behind the statute was to preserve 
the farmer and rancher’s lands from en- 
croaching development and the conse- 
quent increase in taxation resulting from a 
highest and best use assessment.3 

F.S. §193.461(3)(b)4 promulgates the 
standard to use in classifying land as agri- 
cultural: “only lands which are used pri- 
marily for bona fide agricultural purposes 
shall be classified agricultural.” The sec- 
tion goes on to define “bona fide agricul- 
tural purposes” as “good faith commercial 
agricultural use.” Furthermore, it provides 
the property appraiser with a list of factors 
in analyzing an owner’s claim to bona fide 
agricultural use. 

While the purpose of preserving agri- 
cultural use is laudatory, the statute fur- 
nished land developers and speculators an 


avenue for freezing taxes on undeveloped 
property acquired for development. Until 
construction could actually begin, the 
owner simply would lease the land to a 
farmer and bind him to use the land for 
“agricultural purposes.” Many view this as 
an unfair tax avoidance scheme. Others see 
it as an imperfect fulfillment of the legis- 
lative design—keeping land in agricultural 
use, even if only temporarily. In any event, 
after the law was enacted, property ap- 
praisers developed a set of arguments to 
close the loophole. They lost almost all of 
them. 


Development of the Use Standard 
under F.S. §193.461(4)(c) 

First, property appraisers’ argument 
that to obtain agricultural classification of 
his property the owner had to be a farmer 
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was rejected.’ Their argument that the 
owner had to make a profit or reasonable 
rate of return on the agricultural use suc- 
ceeded initially,© but was eventually re- 
jected by the Florida Supreme Court’ and 
subsequent cases.* Their argument that the 
land had to be a minimum size was 
rejected.? Their argument that an owner 
could not obtain agricultural classification 
for only a contiguous portion of his land 
was rejected.'° Their argument that land 
purchased with the intention of future 
development could not receive agricultural 
classification was rejected.!! Their argu- 
ment that unimproved land could not 
receive agricultural classification was re- 
jected. !2 

Property appraisers’ best success came 
in their attacks on the requirement that the 
lands be primarily used for agricultural 
purposes.'3 This argument was, however, 
pruned by appellate courts holding that 
diverse uses of property were acceptable as 
long as the agricultural use was the “most 
significant one.”!* One repeated mistake 
that property appraisers made was to over- 
emphasize the absence of any one of the 
statutory factors. The Supreme Court fi- 
nally made it clear in Roden v. K&K Land 
Management, Inc., 368 So.2d 588 (Fla. 
1978), that a landowner did not have to 
meet all of the (3)(b) factors (or any one of 
them) in order to obtain agricultural clas- 
sification. 

The rock, however, upon which the 
property appraisers’ arguments were most 
decisively dashed was the “use” standard, 
which developed largely and ironically out 
of case law arising from F.S. §193.461(4)(c). 
In 1972, to reduce the abuse of the agricul- 
tural classification the legislature enacted 
F.S. §193.461(4)'5 to strengthen the ability 
of property appraisers to deny agricultural 
classification where justified. Section 
193.461(4)(c) states that where an owner 
acquires land for a purchase price which is 
three or more times the agricultural assess- 
ment of the land, a presumption is raised 
that the land is not used primarily for bona 
fide agricultural purposes. The owner can 
rebut the presumption by a showing of 
“special circumstances.” The section was 
obviously aimed at speculators who would 
buy farm land ripe for development and 
hold it solely for profit while having cattle 
graze on it for ad valorem tax purposes. 

At first, property appraisers viewed the 
enactment of the (4)(c) purchase price 
presumption as a welcome addition to 
their arsenal. The purchase price was not 
only easy to determine, but probably best 
reflected the buyer’s real intention for use 
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The specter of a developer buying land for greatly in 
excess of its agricultural assessment, holding it for 
speculation, and not paying full taxes on it, gives one 
pause. 


of the land. Nevertheless, they were to be 
disappointed. 

The property appraiser successfully ap- 
plied it in Markham v. Nationwide Devel- 
opment Company, 349 So.2d 220 (Fla. 4th 
DCA 1977). Nationwide bought farm land 
for over $11,000 per acre—more than three 
times the agricultural assessment. Nation- 
wide admitted the land was purchased for 
eventual development, but as of January 
Ist of the tax year in question, Nationwide 
had leased the land to the dairy farmer who 
had sold them the land for his continued 
use as a dairy farm. Because of the con- 
tinued dairy farming, the trial court found 
that Nationwide had met the “showing of 
special circumstances” to rebut the pur- 
chase price presumption of subsection 
(4)(c). The appellate court, however, dis- 
agreed, citing First National Bank of Hol- 


lywood v. Markham, 342 So.2d 1016 (Fla. 
4th DCA 1977), for the principle that good 
faith commercial agricultural use requires 
more than mere agricultural use. More- 
over, the appellate court defined the 
“special circumstances” as those promul- 
gated by the Department of Revenue.'¢ It 
thus appeared to property appraisers 
that, as planned, the enactment of F.S. 
§193.461(4), or at least subsection (4)(c), 
was on its way to stemming what they 
viewed as speculative abuse of the agricul- 
tural reclassification system. Their vic- 
tory, however, was short-lived. In fact, by 
the time the Markham v. Nationwide case 
was decided, they had already lost the 
battle. 

In the Florida Supreme Court case of 
Straughn v. K&K Land Management, 
Inc., 326 So.2d 421 (Fla. 1976) the land- 
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owner challenged the constitutionality of 
F.S. §193.461(4)(c), which the court up- 
held. The court went on though to hold 
that the purchase price rebuttable pre- 
sumption raised by subsection (4)(c) was to 
be read in pari materia with the list of 
factors in F.S. §193.461(3)(b). Moreover, 
the court held that the showing of the 
“special circumstances” called for in (4)(c) 
required simply a showing that bona fide 
agricultural use of the land was not aban- 
doned as of January Ist of the tax year. 
Because subsection (3)(b) already listed 
purchase price as one of the factors to be 
considered in classifying land as in bona 
fide agricultural use, the effect of the 
decision was to collapse (4)(c) into (3)(b), 
rendering it largely impotent as a weapon 
in the hands of property appraisers. 

In the subsequent Second District Court 
of Appeal case of Straughn v. K&K Man- 
agement, Inc. 347 So.2d 724 (Fla. 2d DCA 
1977), the court held that albeit Circus 
World had purchased its property for six 
times the assessed agricultural value, it was 
entitled to agricultural classification of 325 
acres of its 350 acre tract because of their 
present use as a citrus grove. The court 
tacitly modified its stance in Walden v. 
Tuten, 347 So.2d 129 (Fla. 2d DCA 1977), 
which had required the owner to show a 


profit from agricultural use.'7 “Actual 
physical use” of the land was the standard 
the court used. 

The Florida Supreme Court then issued 
two decisions which firmly established the 
actual physical use of land as the ultimate 
standard for granting agricultural classi- 
fication for ad valorem tax purposes. 

In Straughn v. Tuck, 354 So.2d 368 (Fla. 
1978}, the landowner argued that F.S. 
§193.461(3) was an unconstitutional lim- 
itation upon his right to agricultural clas- 
sification. Further, he argued that the 
property appraiser had failed to consider 
the agricultural zoning in determination of 
the highest and best use of the land under 
F.S. §193.011. The court upheld the con- 
stitutionality of subsection (3), and 
pointed out that the landowner had failed 
to show that the actual present use of the 
property was agricultural. A showing of 
agricultural zoning was insufficient to 
meet that burden. On the other hand, the 
property appraiser had failed to consider 
the present use in his consideration of the 
highest and best use and the case was 
therefore remanded. In the court’s opinion, 
actual physical use had been and continued 
to be the guidepost upon which agricul- 
tural classification should be based. 

Next, in Roden v. K&K Land Man- 
agement, Inc., 368 So.2d 588 (Fla. 1978), 
the Florida Supreme Court reviewed the 
appeal of the property appraiser in the 
Circus World case. The appraiser again 
argued: (1) that more than agricultural use 
of land was necessary to rebut the purchase 
price presumption of §193.461(4)(c); and 
(2) that in this case, where the purchase 
price was six times the agricultural assess- 
ment, the owner failed to show commercial 
success in the agricultural use of the prop- 
erty—a necessary showing to rebut the 
(4)(c) presumption (relying on First 
National Bank of Hollywood v. Mark- 
ham, 342 So.2d 1016 (Fla. 4th DCA 1977)). 
The court rejected both arguments, and 
overruled the First National case. Use, said 
the court, is the guidepost. The other 
factors listed in F.S. §193.461(3)(b), may 
be considered, but relative to use. Fur- 
thermore, the presence or absence of any 
one of such factors is not necessary to rebut 
the (4)(c) presumption. In short, actual 
physical use of the property is the standard 
for agricultural classification. 

The rebuttable presumption of F.S. 
§193.461(4)(c), regarding purchase price 
was thus prostrate before the present use 
standard. Yet the specter of a developer 
buying land for greatly in excess of its 
agricultural assessment, holding it for 


speculation, and not paying full taxes on it, 
gives one pause. In fact, on a motion for 
rehearing in Roden, three of the four 
original justices in the case converted to the 
stance that more than a showing of present 
agricultural use was necessary to rebut 
subsection (4)(c), citing the Markham vs. 
Nationwide case (which relied upon the 
First National case just overruled by their 
decision in Roden), and penned a harsh 
attack on speculators who misused the 
statute to avoid their fair tax burden.'® The 
motion for rehearing was denied nonethe- 
less, and the use standard was applied like a 
hammer against property appraisers rely- 
ing upon subsection (4)(c) in subsequent 
cases.!9 


Dueling Irrebuttable Presumptions 
and the Due Process Waltz 

There remained the other two subsec- 
tions of F.S. §193.461(4) for use by prop- 
erty appraisers. Subsection (4)(b) gives 
county commissioners the power to reclas- 
sify land in the way of urban progress, and 
appraisers could work with their commis- 
sioners to obtain reclassification. The sub- 
section was declared constitutional in 
Rainey v. Nelson, 257 So.2d 538 (Fla. 
1972), and again in Bass v. General Devel- 
opment Corporation, 374 So.2d 479 (Fla. 
1979). Of course, where a property ap- 
praiser himself attempted to use the sub- 
section as grounds for denial of agricul- 
tural classification, the court reminded 
him that the statute delegated that right to 
the county commission only, St. Joe Paper 
Co., v. Adkinson, 400 So.2d 983 (Fla. Ist 
DCA 1981). In any event, the section is 
obviously limited in application. 

Subsection (4)(a) calls for mandatory 
reclassification as nonagricultural in 
several circumstances. Subsections (4)(a)1 
and (4)(a)2 simply codify the principle that 
land not in agricultural use should not be 
classified as agricultural. Subsections 
(4)(a)3 and (4)(a)4 mandate that the prop- 
erty appraiser reclassify (as nonagricul- 
tural) land that has been rezoned to a 
nonagricultural use at the request of the 
owner and land for which a subdivision 
plat has been recorded. Unlike the (4)(c) 
purchase price presumption, these two 
subsections raise irrebuttable presump- 
tions. The presumptions are that land 
rezoned or replatted is not being used 
primarily for bona fide agricultural pur- 
poses as called for in F.S. §193.461(3)(b). 

For property appraisers, the first case of 
note dealing with the two subsections was 
the calm before the storm.”° In Lauderdale 
v. Blake, 351 So.2d 742 (Fla. 34 DCA 
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1977), the appellate court upheld the denial 
of agricultural classification pursuant to 
(4)(a)3 because the owner had the land 
rezoned from agricultural to multifamily 
use. No constitutional challenge was raised 
by the owner. 

In Harbor Ventures, Inc. v. Hutches, 366 
So.2d 1173 (Fla. 1979), the property ap- 
praiser denied agricultural classification 
because it was rezoned by the owner from 
R-1AA to a planned unit development 
(PUD). The owner challenged the statute 
as unconstitutional. The court’s response 
was creative, to say the least. It held that it 
did not have to address the constitutional 
issue because the statute did not apply to 
changes in zoning from one nonagricul- 
tural use to another nonagricultural use! 
They based the holding on the policy of 
promoting agricultural use of land and the 
principle of construing tax statutes in favor 
of taxpayers where an ambiguity exists. 
The denial of the agricultural classification 
was therefore reversed. 

The problem with the opinion, accord- 
ing to Justice Boyd in his vigorous dissent, 
was that there is no ambiguity in the 
statute. He stated that the legislative policy 
of giving preferential tax treatment to 
agricultural lands neither creates any right 
in the owner to receive the preferential 
treatment nor does its denial violate any 
personal or property right as the consti- 
tutional language of art. VII, §4(a), Fla. 
Const. is permissive only. Moreover, the 
court had already allowed an exception to 
the use standard in Rainey v. Nelson, 257 
So.2d 538 (Fla. 1972), where the county 
commission right to reclassify under sub- 
section (4)(b) was upheld. 

At best, Harbor Ventures was a back- 
handed limitation on the applicability of 
§193.461(4)(a)3. It seemed to evidence a 
distaste for irrebuttable presumptions, 
even though the constitutionality aspect of 
the case was not reached. With the arrival 
of the Bass decision several months later, 
however, property appraisers despaired of 
ever using §193.461(4) at all. 

The platting subsection (4)(a)4 was de- 
clared unconstitutional in Bass v. General 
Development Corporation, 372 So.2d 479 
(Fla. 1979). After rejecting the argument 
that the subsection violated art. VII, §4(a) 
of the Florida Constitution, the court 
receded slightly from the absolute use 
standard by noting the Rainey application 
of the county commission subsection 
(4)(b), (as pointed out in Justice Boyd’s 
dissent in Harbor Ventures). The court 
declared that their statement in Straughn 
v. Tuck?! that “agricultural use is now and 
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Because the legislature had never defined “use,” the courts 


had developed the use standard which was based on the 
actual present use of the property —the same standard for 
exempting nonprofit hospitals and homesteads from ad 


valorem taxes. 


always has been the test (in classifying 
land)” merely constituted a recognition 
that the legislature had generally chosen to 
classify land on the basis of use rather than 
an implication that art. VII, §4(a) of the 
Constitution required that result. 

The justices next examined the due 
process attack on the platting subsection 
(4)(a)4. Both sides had stipulated that the 
land was in agricultural use and that the 
recording of the subdivision plat was the 
sole basis for the denial of agricultural 
classification. The owner contended that 
the recording of the subdivision plat had 
no effect on the actual physical use of the 
property, and that the irrebuttable pre- 
sumption raised by F.S. §193.461(4)(a)4, 
hence effected a denial of the owner’s due 
process rights. The property appraiser 
contended that the recording of the sub- 


division plat constituted a clear signal of a 
change in the present use of the property. 
Thus the presumption raised by the subsec- 
tion was rationally related to the fact 
proved (that platting had occurred). The 
appraiser relied upon Rainey to show that 
the legislature could classify property 
according to criteria unrelated to its phys- 
ical use. Therefore, the legislature should 
be free to define nonagricultural property 
in the way accomplished by the platting 
subsection (4)(a)4. 

Having posed the competing positions, 
the court in Bass recalled that the intent of 
the legislature was to give preferential tax 
treatment to property which is primarily 
devoted to bona fide agricultural use. 
Because the legislature had never defined 
“use,” the courts had developed the use 
standard which was based on the actual 


\ 


present use of the property—the same use 
standard used in exempting nonprofit 
hospitals and homesteads from ad valorem 
taxes.?? The legislature, said the court, was 
attempting to preclude preferential tax 
treatment for property not being used for 
bona fide agricultural purposes. The en- 
actment created a conclusive presumption 
that land which was previously classified as 
agricultural was converted to present non- 
agricultural use by virtue of the filing of a 
subdivision plat. 

The court held that the three-pronged 
test of the due process clause by which an 
irrebuttable presumption must be mea- 
sured is: (1) whether the legislature was 
reasonably aroused by the possibility of an 
abuse which it legitimately desired to 
avoid; (2) whether there was a reasonable 
basis to conclude that the statute would 
protect against its occurrence; and (3) 
whether the expense and other difficulties 
of individual determinations justify the 
inherent imprecision of a conclusive pre- 
sumption. 

The platting subsection (4)(a)4, accord- 
ing to the Bass court, failed the second and 
third prongs of the test. The court held that 
there is no rational connection between the 
filing of a subdivision plat and the present 
use of property. Moreover, the court cited 


their decision in Straughn to show how 
subsection (4)(a)4 failed the third prong. 
The purchase price presumption of 
§193.461(4)(c) was upheld because it af- 
forded an opportunity to the owner to 
rebut the presumption of nonagricultural 
use. The legislature could just have easily 
provided the same right to owners who 
have recorded subdivision plats, and the 
burden upon property appraisers thereby 
would be no more arduous. Finally, the 
court declared that the platting subsection 
(4)(a)4 violated equal protection rights. 
The legislature had chosen generally to 
classify land as agricultural based upon its 
present use. No valid reason was shown for 
singling out subdivision platters for dis- 
parate treatment. The act of platting is 
indicative of future intended use—not 
present use. 

Once the statute was ruled unconstitu- 
tional, the issue of constitutionality 
immediately clouded §193.461(4)(a)3 deal- 
ing with the rezoning irrebuttable pre- 
sumption. In Fogg v. Broward County, 
397 So.2d 944 (Fla. 4th DCA 1981), the 
trial court relied upon §193.461(4)(c), (the 
rebuttable purchase price presumption), 
and §193.461(4)(9)3, (the irrebuttable re- 
zoning presumption), to uphold the prop- 
erty appraiser’s denial of agricultural clas- 
sification of the owner’s property. The trial 
court applied the latter because the owner 
had requested and received a change in 
zoning from agricultural to planned unit 
development (PUD). The trial court also 
found that bona fide agricultural use had 
not been proven as a factual matter. 

The appellate court first set aside the 
trial court’s reliance upon subsection (4)(c) 
because no sale of the property had taken 
place. The court held that a transfer of 
equitable interest by contract was insuffi- 
cient to invoke the purchase price statute. 
The court then reviewed the history of the 
use standard, and applied it to overturn the 
trial court’s denial of agricultural classi- 
fication. How did the court get around the 
irrebuttable rezoning presumption? The 
PUD zoning was residential in nature, and 
the city’s PUD zoning ordinance did not 
contemplate agricultural use. Surely that 
was sufficient basis for applying the pre- 
sumption, or at least for raising the consti- 
tutionality issue in connection therewith. 
The court sidestepped the constitutionality 
issue. 

Although agricultural use was not per- 
mitted by the city’s PUD ordinance, actual 
agricultural use of the land continued 
because the city failed to enforce it. The 
question, said the Fogg court, was whether 


the “nonagricultural use” phrase of 
§193.461(4)(a)3 is to be applied when 
agriculture is actually barred by the new 
zoning and may not be carried on, or when 
agricultural use is actually ended with the 
new zoning. If the former, then the court 
believed the statute could withstand a 
constitutional attack. If the latter, the 
court believed the arguments of Bass would 
logically apply to render the statute un- 
constitutional. 

At the trial level in Fogg, these issues 
were not dealt with, so the court declined 
to decide the constitutional issue. In the 
opinion of the court, the evidence in the 
record indicated continued agricultural 
use with the tacit consent of the city, so the 
court ordered the agricultural classifica- 
tion restored. The Fogg decision was ap- 
pealed by the property appraiser in June 
1981. Almost three and one-half years 
later, the Florida Supreme Court quashed 
the decision, and reinstated the trial court’s 
denial of the agricultural classification. 

In Markham vy. Fogg, 458 So.2d 1122 
(Fla. 1984), the Florida Supreme Court 
held that the Fourth District Court of 
Appeal was correct in stating that the 
rebuttable purchase price presumption of 
§193.461(4)(c) was only applicable to 
completed sales. Entering a contract to sell 
land was insufficient to invoke the pre- 
sumption. 

Next, the court expressly picked up 
where it had left off in Harbor Ventures, 
and declared its readiness to determine the 
constitutionality of the rezoning irrebut- 
table presumption. Looking at the three- 
pronged due process test again, the court 
held that the legislature’s concern was 
reasonably aroused by the possibility of 
developers taking advantage of the agri- 
cultural classification provisions. Thus, 
the section survived the first prong of the 
test, as had the platting subsection in Bass. 
But from there the court parted with the 
Bass analysis. 

In Bass the court had held that the 
platting subsection failed the second prong 
of the test because there was no rational 
connection between platting and the actual 
use of property applying the use standard. 
In Markham, however, the court declared 
that it was not applicable—use was no 
longer the standard. Why? No reason was 
given. The court simply stated that the 
Florida Constitution does not mandate a 
use standard; rather, the legislature has 
generally chosen use as a means of classi- 
fication. It then cited Justice Boyd’s dissent 
in Harbor Ventures} for the proposition 
that even if use were the standard, the 
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it. — 
> 


irrebuttable language of §193.461(4)(a) 
indicates a legislatively mandated excep- 
tion to the standard. But the same could 
have been said for the platting section. 

The court further held that the irrebut- 
table presumption of the rezoning subsec- 
tion (unlike the platting subsection in Bass) 
met the third prong of the test. How? The 
court said that the section can be read in 
pari materia with the factors listed in 
§193.461(3)(b). Thus, even if a property 
appraiser reclassifies land as nonagricul- 
tural under the rezoning subsection, the 
landowner can subsequently apply for 
agricultural classification by proving bona 
fide commercial agricultural use pursuant 
to (3)(b). “The procedure, in essence, 
would be the same as if subsection (4)(a)3 
itself were rebuttable.”24 Why could not 
this stance have been taken in Bass with the 
platting subsection (4)(a)4? Did the court 
really believe that an endless cycle of 
classification/ rezoning/ reclassification/ 
petition for reclassification was the legisla- 
tive intent behind the statutes? 

The court ended the Markham case by 
dispatching the equal protection argu- 
ments of the landowner with the observa- 


tion that his treatment was not so disparate 
from others as to be wholly arbitrary—the 
opposite of its holding in Bass. Finally, the 
court reinstated the trial court’s factual 
of the property, and designated that finding 
the determinative outcome of the owner’s 
postrezoning reclassification petition for 
reclassification, which surely came as an 
unpleasant surprise to the landowner. 

To say that the court’s decision in 
Markham engendered confusion would 
be an understatement. At first glance, the 
decision, when read with Harbor Ventures, 
seems to put the use standard in retreat. In 
fact, the dichotomy between the holding 
that the irrebuttable presumption is con- 
stitutional, and the holding that the pre- 
sumption is actually rebuttable, caused the 
Fifth District Court of Appeal to issue two 
antipodean opinions in one subsequent 
case. 

In Lackey v. Little England, Inc., —_— 
So.2d —__, 9 FLW 2448 (Fla. Sth DCA 
1984), the land had been rezoned from 
agricultural to a PUD. The trial court 
applied the use standard and found that 
half of the land was in fact being used for 
agricultural purposes. Agricultural classi- 


fication was therefore ordered for that half 
of the property. On appeal, the case re- 
solved itself to the application of the sub- 
section (4)(a)3 irrebuttable rezoning pre- 
sumption. The property appraiser argued 
for its application at oral arguments in the 
case, while the landowner argued the use 
standard, Fogg and Bass for its unconstitu- 
tionality. One week later, the Markham 
case was handed down by the Supreme 
Court. 

In its first opinion, the Little England 
court held simply that the language of the 
statute was clear, that Markham had up- 
held its constitutionality, and therefore the 
rezoning irrebuttable presumption applied 
reversing the trial court’s award of agri- 
cultural classification for half of the prop- 
erty. 

In a motion for rehearing, the owner 
pointed out to the court the Markham 
language concerning interpreting the sta- 
tute in pari materia with §193.461(3)(b). 
The owner claimed: (1) the land had been 
rezoned from agricultural to a PUD; (2) 
the appraiser had consequently reclassified 
the land as nonagricultural for ad valorem 
tax purposes (even though it was still being 
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ranched); and (3) the owner was then 
exercising its due process right to rebut the 
irrebuttable (4)(a)3 presumption by con- 
vincing the trial court that the land was in 
actual bona fide agricultural use. The court 
bought the argument, and in a substituted 
opinion reversing its initial stance, af- 
firmed the trial court’s award of agricul- 
tural classification for half the property in 


Lackey v. Little England, Inc., 461 So.2d 
281 (Fla. Sth DCA 1985). 


Conclusion 

The only certainty in this area of law is 
the likelihood of change. It is difficult to 
believe that the Florida Supreme Court 
will not eventually either reverse its 
Markham decision by applying the Bass 
analysis to the zoning presumption, or 
finally make the zoning presumption truly 
irrebuttable by adopting the Fogg distinc- 
tion of the illegality of continued agricul- 
tural use after rezoning (unlike platting). 

The use standard arose like a phoenix 
from the Supreme Court reversal of Fogg, 
and apparently still plays the role of the 
ultimate test for obtaining agricultural 
classification. Owners and property ap- 
praisers both would do well to ground their 
case structures on a foundation of meeting 
the §193.461(3)(b) criteria, even if other 
portions of the statute come into play. The 
purchase price presumption of subsection 
(4)(c) is rebuttable using that criteria, and 
the lone surviving irrebuttable presump- 
tion has proven to be rebuttable in the 
same manner as well, at least for now. BJ 


! Fora brief history of the background of the 
statute, see Walden v. Borden Company, 235 
So.2d 300 (Fla. 1970); Straughn v. Tuck, 354 
So.2d 368 (Fla. 1978). 

2“193.461 Agricultural lands; classification 
and assessment. — (1) The property appraiser 
shall, on an annual basis, classify for assessment 
purposes all lands within the county as either 
agricultural or nonagricultural.” 

3 As required by FLA. STAT. §193.011. See 
Straughn v. K&K Land Management, Inc., 326 
So.2d at 424 (Fla. 1976); Straughn v. K&K Land 
Management, Inc., 347 So.2d at 726 (Fla. 2d 
D.C.A. 1977). 

4193.461 Agricultural lands; classification 
and assessment. — (3)(b) Subject to the restric- 
tions set out in this section, only lands which are 
used primarily for bona fide agricultural pur- 
poses shall be classified agricultural. ‘Bona fide 
agricultural purposes’ means good faith com- 
mercial agricultural use of the land. In deter- 
mining whether the use of the land for agricul- 
tural purposes is bona fide, the following factors 
may be taken into consideration: 

“1. The length of time the land has been so 
utilized. 


“2. Whether the use has been continuous; 

“3. The purchase price paid; 

“4. Size, as it relates to specific agricultural use; 
“5. Whether an indicated effort has been made 
to care sufficiently and adequately for the land 
in accordance with accepted commercial agri- 
cultural practices, including, without limitation, 
fertilizing, liming, tilling, mowing, reforesting, 
and other accepted agricultural practices; 

“6. Whether such land is under lease and, if so, 
the effective length, terms, and conditions of the 
lease; and 

“7. Such other factors as may from time to time 
become applicable.” 

5 Fischer v. Schooley, 371 So.2d 496 (Fla. 2d 
D.C.A. 1979). 

6Walden v. Tuten, 347 So.2d 129 (Fla. 2d 
D.C.A. 1977); First National Bank v. Markham, 
342 So.2d 1016 (Fla. 4th D.C.A. 1977). 

7 Straughn v. K&K Land Management, Inc., 
326 So.2d 421 (Fla. 1976); Roden v. K&K Land 
Management, Inc., 368 So.2d 588 (Fla. 1978). 

8 Fisher v. Schooley, 371 So.2d 496 (Fla. 2d 
D.C.A. 1979); Department of Revenue v. 
Goembel, 382 So.2d 783 (Fla. 5th D.C.A. 1980); 
Czagas v. Maxwell, 393 So.2d 645 (Fla. Sth 
D.C.A. 1981). 

9 Czagas v. Maxwell, 393 So.2d 645 (Fla. Sth 
D.C.A. 1981). 

10 Roden v. K&K Land Management, Inc., 
368 So.2d 588 (Fla. 1978); Fogg v. Broward 
County, 397 So.2d 944 (Fla. 4th D.C.A. 1981). 

1! Hausman v. Rudkin, 268 So.2d 407 (Fla. 
4th D.C.A. 1972); Fisher v. Schooley, 371 So.2d 
496 (Fla. 2d D.C.A. 1979). 

12 §t. Joe Paper Company v. Adkinson, 400 
So.2d 983 (Fla. Ist D.C.A. 1981), with the 
uncited support of Straughn v. Tuck, 354 So.2d 
368 (Fla. 1978); Hausman v. Rudkin, 268 So.2d 
407 (Fla. 4th D.C.A. 1972); Fogg v. Broward 
County, 397 So.2d 944 (Fla. 4th D.C.A. 1981). 

13 Walden v. Tuten, 347 So.2d 129 (Fla. 2d 
D.C.A. 1977). 

14 Hausman v. Rudkin, 268 So.2d at 409 (Fla. 
4th D.C.A. 1972). 

15*193.461 Agricultural lands; classification 
and assessment. —(4)(a) The property appraiser 
shall reclassify the following lands as nonagri- 
cultural: 


“1. Land diverted from an agricultural to a 
nonagricultural use; 

“2. Land no longer being utilized for agricul- 
tural purposes; 

“3. Land that has been zoned to a nonagricul- 
tural use at the request of the owner subsequent 
to the enactment of this law; or 

“4, Land for which the owner has recorded a 
subdivision plat subsequent to the enactment of 
this law. 

“(b) The board of county commissioners may 
also reclassify lands classified as agricultural to 
nonagricultural when there is contiguous urban 
or metropolitan development and the board of 
county commissioners finds that the continued 
use of such lands for agricultural purposes will 
act as a deterrent to the timely and orderly 
expansion of the community. 

“(c) Sale of land for a purchase price which is 3 
or more times the agricultural assessment placed 
on the land shall create a presumption that such 
land is not used primarily for bona fide agricul- 
tural purposes. Upon a showing of special 
circumstances by the landowner demonstrating 
that the land is to be continued in bona fide 
agriculture, this presumption may be rebutted.” 


'6 Fla. Admin. Code, Chapter 12D-502, 
Rules of the Departmeni of Revenue, Division 
of Ad Valorem Taxation. These include a re- 
quirement for a showing of commercial success 
for any agricultural use of land. 

'7 The land for which agricultural classifica- 
tion was sought in Straughn was covered by a 
purchase price encompassing other land also. 
The court ostensibly distinguished Walden v. 
Tuten on this basis. 

'8 Roden v. K&K Land Management, Inc., 
368 So.2d at 590 (Fla. 1978). See also Judge 
Dauksch’s displeasure over the decision in 
Hausman v. Hartog, 371 So.2d 1036 (Fla. 4th 
D.C.A. 1979). 

19 Fisher v. Schooley, 371 So.2d 496 (Fla. 2d 
D.C.A. 1979); Department of Revenue v. 
Goembel, 382 So.2d 783 (Fla. Sth D.C.A. 1980); 
Czagas v. Maxwell, 393 So.2d 645 (Fla. Sth 
D.C.A. 1981); The Glades, Inc. v. Colding, 422 
So.2d 349 (Fla. 2d D.C.A. 1982). 

20In Hausman v. Rudkin, 268 So.2d 407 
(Fla. 4th D.C.A. 1972), the court noted that 
§193.461(4)(a)3 was inapplicable because en- 
acted after the tax year in dispute. 

2! Justice Hatchett adhered to the use stan- 
dard and dissented. 

22 Bass v. General Development Corporation, 
374 So.2d at 483 (Fla. 1979). 

23 Interestingly enough, Justice Boyd’s dis- 
sent in Harbor Ventures is cited twice in 
Markham, to which Boyd himself dissents 
without opinion. 

24 Markham v. Fogg, 458 So.2d at 1126 (Fla. 
1984). 
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Faircloth 


Is Civil Contempt in Florida Still Alive and Well? 


A question commonly asked of a family lawyer today: 


(Overheard in a crowded courthouse hallway between a woman-client and her 


attorney in the fall of 1985:) 


“With the Faircloth change 
Can my former husband’s true finances 


be brought into range, 

To show his purgeable ability to pay, 
and save my child and me from another 
debt-ridden rainy day?” 


by Michael R. Walsh 


Part II of Faircloth’s travels, a continuation of 
his story, see Fla. Bar Journal, Vol. LVII, No. 
11, December 1984, pages 687-691 


The Journey 


The last time we saw Faircloth, he was 
limping toward Tallahassee, badly 
wounded, after suffering near-fatal blows, 
first from Ponder v. Ponder, 438 So. 2d 
541 (Fla. Ist DCA 1983), pet. for rev. den. 
447 So. 2d 887 (Fla. 1984), and lastly, at 
the hands of the Second District in Bowen 
v. Bowen, 454 So. 2d 565 (Fla. 2d DCA 
1984). 

Watching was another opponent, Smith 
v. Miller, 451 So. 2d 945 (Fla. lst DCA 
1984), but alas, also a protector, Waskin 
v. Waskin, 452 So. 2d 999 (Fla. 3d DCA 
1984). 

Members of the bench and bar, who also 
viewed Faircloth’s flight, shook their 
heads in confusion and admitted open 
conflict as to the substantive law to be 


applied and the procedures used in pen- 
dente lite or post-judgment contempt 
proceedings. The concern was for the 
age-old problem of divestment, i.e., the 
loss, misplacement, or removal of assets, 
earnings, or employment by or at the 
direct or indirect bequest of a former 
husband and at or near a point in time 
when the former wife or mother was 
attempting collection of past due court 
ordered alimony, child support, or other 
obligations. In such an event, how could 
the issue of divestment effectively be re- 
solved at a civil contempt hearing? 

The Supreme Court, noting the condi- 
tion of its old friend, intervened and 
granted probable jurisdiction to hear 
Bowen on the merits. A year later, on 
June 20, 1985, it rendered its decision, 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 
1985). 

An analysis of this important case is 


essential because its impact is decisive to 
all domestic litigants. Furthermore, its 
holding represents new Jaw and will cause 
counsel to rethink past experiences as well 
as preplan future strategy for seeking and 
implementing future enforcement tech- 
niques. Bowen thus deserves immediate 
attention and, hence, prompted the writing 
of this second article. While the thoughts 
expressed herein are only the author’s 
personal reflections on this decision, it is 
nevertheless suggested that by reading it, 
you will be in a better position to answer 
the above client inquiries when they are 
asked of you before your next civil con- 
tempt hearing. 


The Issues 

As we all know, to plan for the future, a 
lawyer must have a full command of the 
past; accordingly, the following portion of 
this article is offered to overview broadly 
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the issues litigated and advocated in 
Bowen, and thus, to enable the reader to 
understand all of the arguments for and 
against its rationale. 

For the purpose of background and a 
full discussion of the exact focal point in 
the district court case of Bowen, the de- 
fense of present financial inability to pay, 
absent contradictory evidence of divest- 
ment, will not be discussed. Suffice it to say 
that if the first component of this Faircloth 
defense, Faircloth v. Faircloth, 339 So. 2d 
at 652 (Fla. 1976), is proved by the re- 
spondent (the one in default), then he may 
not be punished by incarceration for civil 
contempt, because his monetary failure to 
comply with the final judgment, or order in 
question, is involuntary and not of his own 
initiative or choosing; hence, there is no 
“wilfulness” as required for a civil con- 
tempt adjudication. Furthermore, from 
this vantage point alone, Bowen’s prede- 
cessor, Ponder, and a partial precedent for 
it, was correct on the facts and was decided 
in accordance with traditional Faircloth 
criteria. 

Under Faircloth, and in the context of 
divestment, the respondent has the burden 
of proof and must affirmatively show, by a 
greater weight of the evidence, that he 
cannot now financially comply with the 
obligations in dispute because of circum- 
stances beyond his control which have 
involuntarily intervened since the entry of 
the final judgment or support order. Such 
proof must be shown to be nonculpable in 
both nature and origin. If the respondent 
fails to sustain this burden, then the pre- 
sumption of his present continuing finan- 
cial ability remains intact and, because of 
his failure to pay, he may now be adjudged 
in wilful contempt and ordered to pay 
immediately or else be incarcerated until 
he can do so. No further proof or any other 
finding is required in order to render this 
civil contempt order and its accompanying 
sanctions impervious to later judicial 
attack. Faircloth at 652. 

To the above Faircloth test of divest- 
ment, the Second District in Bowen firmly 
and emphatically stated “No, this is not the 
law!” Looking back over almost eight years 
since Faircloth, it observed that subsequent 
decisions had interpreted that Supreme 
Court case differently. 

A unanimous panel thus concluded that 
whether Mr. Bowen had, or had not, 
committed divestment was immaterial. 
Also, it was irrelevant that the respon- 
dent’s present financial predicament was 
caused by his own free will or self-induced 
action. Moreover, the fact that he did not 


carry his Faircloth burden of proof made 
no difference either. Rather, the pivotal 
factor in a civil contempt hearing, stated 
the court, is the present financial status of 
the respondent when he stands before the 
trial judge at the time that he is adjudged 
guilty of contempt and ordered to pay the 
delinquent amounts or else face incarcer- 
ation. If he does not then have the present 
financial ability to secure his release by 
paying the purge amounts and, in effect, 
“unlocking his own cell,” he cannot be 
incarcerated because he is deemed to be 
“indigent.” Consequently, because Mr. 
Bowen did not have this “present financial 


The respondent must show 
that he cannot now 
financially comply 

because of circumstances 
beyond his control 
which have involuntarily 
intervened since final 


judgment or support order 


ability,” his adjudication for contempi and 
sentence to jail were reversed. 

What did the Second District mean by 
present or in esse financial ability? Ready 
cash? Liquid assets? Employment oppor- 
tunities? The opinion, although silent, left 
the distinct impression that it meant ex- 
actly what it said, “funds in hand.” If so, 
why worry about divestment when initial 
present financial ability already existed? 
The Second District furnished no answer 
to, nor discernible solution for this trouble- 
some question. 

But what of the case of the habitual 
diverter? The Second District suggested 
that a former husband who was guilty of 
such repeated conduct could be punished 
by incarceration, but only through the use 
of indirect criminal contempt. In that case, 
he must first be afforded the right of either 
retained or appointed counsel and sec- 
ondly strict compliance must be made with 
constitutional and procedural safeguards. 
The opinion, however, made no mention 
that the respondent could not be com- 
pelled to testify against himself or that the 
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burden of proof required was beyond and 
to the exclusion of any reasonable doubt. 

Further, if financial inability under 
Faircloth is equated with involuntary 
action, how can one who contributes to his 
own financial downfall now be said to be 
“indigent” by reason of a legal fiction? 
Again, no clue to this mystery was revealed 
in the opinion. 

What was emphasized, however, in 
Bowen and the later case of Smith, was 
that the respondent was entitled to be 
placed on notice at the time of the com- 
mencement of the initial contempt hearing 
as to whether he was being charged with 
either civil or indirect criminal contempt. 
If, by chance, a contempt hearing began as 
a civil one, but in the course of that hearing 
there was found to be no evidentiary basis 
for showing that the respondent had the 
present financial ability to pay the purge 
amounts, then the hearing was trans- 
formed in midair to an indirect criminal 
contempt proceeding. It must then be 
recessed and begun anew, even though 
counsel was present and all proofs were 
before the court. 

The net effect of this decision was that 
the respondent in either case really had no 
burden at all. In civil contempt, the trial 
judge necessarily was required to accept his 
flat statement that he could not pay the 
purge amounts and then turn to the peti- 
tioner for appropriate rebuttal evidence, or 
else dismiss the proceeding entirely. In 
criminal contempt, ultimate truth was also 
frustrated by the possibility of the respon- 
dent remaining silent and thus no evidence 
at all being furnished to the court. 

Not only then had the traditional Fair- 
cloth burden been effectively shifted by 
Bowen, but the judicial discretion of the 
trial court had been curbed in favor of 
those who would prevent a court of equity 
from ferreting out the true reason why no 
spousal or child support was forthcoming. 
Furthermore, the interplay of divestment, 
plus the purging escape valve, may have 
given way to a new game of civil versus 
criminal rules of procedure, thus con- 
ceivably encouraging noncustodial parents 
or former spouses to withhold support 
voluntarily, knowing that they could not 
be punished summarily for their wilful 
failure to do so. 

In the Bowen case, therefore, the Su- 
preme Court was faced with two compet- 
ing sets of value judgments and public 
policy considerations to balance: 

Can one guilty of diverting assets or 
other financial resources be incarcerated, 
but be given the opportunity to free himself 


when there was no evidence at all supplied 
by him or anyone else at the civil contempt 
hearing that he then had within his power 
or control the present financial ability to 
pay the purge amounts? If so, is this a 
violation of due process or his constitu- 
tional rights? Is such an adjudication and 
sentence punitive rather than coercive? Is 
this judicial action essentially a criminal 
rather than a civil remedy? Should one 
who is guilty of freely spending funds on 
his own desires or using his assets as he 
wishes nevertheless be held to a standard 
where he alone is responsible for the con- 
sequences of his own actions? As between 
this type of person and a needy woman or 
child, who should financially suffer first? Is 
one who has intentionally or negligently 
diverted assets or financial income neces- 
sarily rendered legally “indigent”? Is not 
court ordered child support or alimony 
entitled to priority in payment, and should 
not the court therefore create a debtor- 
creditor exemption for this purpose, even 
if it means the loss of personal liberty to the 
defaulting party? 

What does the term present financial 
ability mean? Should that term be rede- 
fined, or should a trial court be required to 
make explicit fact findings before adjudi- 
cating one to be in wilful contempt, de- 
tailing the terms of the purgeable condi- 
tions and sentencing him to jail? 

Is the presumption of continuing present 
financial ability to pay unconstitutional 
per se or only in its application where a 
divestment has occurred but thereafter no 
assets, financial resources, or earnings are 
left to or for the benefit of the respondent? 
Is indirect criminal contempt an appro- 
priate remedy for the collection of past 
due alimony or child support? Is it un- 
constitutional or fundamentally unfair for 
the respondent to shoulder his Faircloth 
burden of proof as to nonculpable di- 
vestment? What about such a burden if the 
proceeding is for indirect criminal con- 
tempt instead? Will the approval of the 
Bowen case, as decided by the district 
court, cause the loss of support to needy 
women and children and consequently 
require the taxpayers of Florida to bear 
this burden? 

Thus the battle lines were clearly drawn 
with: (1) the petitioner (HRS) contending 
for reversal on the grounds that Faircloth 
permits a trial judge to incarcerate a de- 
faulting former spouse or parent in a civil 
contempt proceeding solely upon a finding 
that he had divested himself of the ability 
to comply with the support order in 
question through his own fault or neglect 


which was and is designed to frustrate the 
court’s original intention in entering it and 
that by such actions, and under these 
circumstances, there is then no need to 
show that he now has the present financial 
ability to purge himself of civil contempt 
and there is no right to counsel, and (2) the 
respondent’s (Frankie L. Bowen) coun- 
terarguments that incarceration unac- 
companied by a purge condition that is 
within the power of the respondent to 
accomplish is, in fact, a sentence only for 
the purpose of punishment and, hence, 
indirect civil contempt; that Faircloth is 
inapplicable in this instance since it fo- 
cused solely on the adjudicatory phase of 
the civil contempt hearing and did not 
address the punishment aspect; and lastly 
that the later decided cases of Pugliese v. 
Pugliese, 347 So. 2d 422 (Fla. 1977), Lamm 
v. Chapman, 413 So. 2d 749 (Fla. 1982), 
Andrews v. Walton, 428 So. 2d 663 (Fla. 
1983), and Robbins v. Robbins, 429 So. 2d 
424 (Fla. 3d DCA 1983) mandate that a 
civil contemnor must possess the present 
financial ability to purge himself of con- 
tempt before incarceration can be im- 
posed. 

For more than a year, these questions 
were raised and argued by the litigants in 
Bowen, with The Florida Bar Family 
Law Section intervening and acting as 
amicus curiae. 

Taking the case under advisement, all 
interested parties wondered what would 
and could the court do to solve this legal 
dilemma, and what above all was to 
happen to Faircloth and his progeny as a 
result of their action? 

As Faircloth rested from his journey, we 
of the profession waited to learn once and 
for all—the rest of the story. 


The Decision 

The court took seven months to deliber- 
ate and write its opinion. Justice Overton 
was chosen to author it and four other 
members joined without separate concur- 
ring opinions. Chief Justice Boyd did not 
participate and Justice Adkins dissented 
without comment. 

The majority first determined that, under 
the given facts and circumstances of this 
case and for reasons more fully expressed 
in the opinion, Mr. Bowen was wrongfully 
incarcerated for civil contempt and, there- 
fore, the district court decision was affirmed 
to that extent, but with the direction that it 
would be remanded back to the trial court 
for future evidentiary proceedings and 
findings of fact. 

Coming then to immediate grips with the 


problem at hand, the court openly ac- 
knowledged Faircloth’s disfigured condi- 
tion and conceded that corrective action 
was long overdue and judicial guidance 
badly needed in this area of the law: 
We recognize the need to explain our decisions 
in Faircloth v. Faircloth, 339 So. 2d 650 (Fla. 
1976); Garo v. Garo, 347 So. 2d 418 (Fla. 1977); 
Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977); 
Lamm v. Chapman, 413 So. 2d 749 (Fla. 1982); 
and Andrews v. Walton, 428 So. 2d 663 (Fla. 
1983), and harmonize them with multiple dis- 
trict court decisions on this issue. In this opin- 
ion, we will attempt to clarify the law with 
respect to the use of civil and criminal contempt 
in family support matters. (at 1275 and i276). 
Now was the time for Faircloth’s judg- 
ment and a choice would have to be made. 
In the following language, the Supreme 
Court once and for all ended the suspense 
and performed on the spot—a judicial act 
of metamorphosis!: 
Confusion concerning the requirement that a 
civil contemnor have the ability to purge has 
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resulted from two separate statements in our 
Faircloth decision. In the first, we stated: 

“We hold a trial judge must make an affirmative 
finding that either (1) the petitioner presently 
has the ability to comply with the order and 
willfully refuses to do so, or (2) that the peti- 
tioner previously had the ability to comply, but 
divested himself of that ability through his fault 
or neglect designed to frustrate the intent and 
purpose of the order.” 

339 So. 2d at 651. In the second, we expressly 
approved the following... 

“Upon the affected party’s failure to discharge 
his burden of proving that he is disabled to pay 
by reason of intervening factors not due to his 
own neglect or fault, the chancellor may find as a 
fact... that any disability was self-induced. And 
on that finding the chancellor may order the 
defaulting party to pay or be imprisoned for his 
contemptuous refusal to do so.” 

339 So. 2d at 652. To the extent these statements 
indicate that incarceration can be imposed upon 
acivil contemnor who lacks the ability to pay the 
purge amount, we recede from this language... 
The disposition in that case indicates clearly that 
incarceration cannot be imposed upon a civil 
contemnor for willfully failing to comply with a 
court order unless the court first determines that 
the contemnor has the present ability to purge 
himself of contempt. (at 1277 and 1278). 


Accepting then that this was the result 
intended by Faircloth and his followers, 
the court realized that it must now advise 
future litigants as to the evidentiary pro- 
cess necessary to reach this desired con- 
clusion. In so doing, the court reaffirmed 
one critical aspect of the original Faircloth 
decision and held that the initial order, or 
judgment, for support is in fact predicated 
onan affirmative finding that the obligated 
party has the ability to pay and, in subse- 
quent proceedings, creates a presumption 
to that effect. The burden then shifts to the 
defaulting party to produce credible evi- 
dence to rebut this presumption and 
demonstrate that, due to circumstances 
beyond his control which have intervened, 
he no longer has the financial ability to 
meet the support obligations. 

The trial court must then evaluate all of 
the evidence to determine whether there is 
justification to find that the defaulting 
party has wilfully violated the court order. 
Once that court finds that a civil contempt 
has occurred, it must determine what al- 
ternatives are appropriate to obtain com- 
pliance with the court order and must 
specifically note: 

If incarceration is deemed appropriate, the court 
must make a separate, affirmative finding that 
the contemnor possesses the present ability to 
comply with the purge conditions set forth in the 
contempt order. In determining whether the 
contemnor possesses the ability to pay the purge 
amount, the trial court is not limited to the 
amount of cash immediately available to the 
contemnor; rather, the court may look to all 


assets from which the amount might be ob- 
tained. (at 1279). 


Wishing now to complete a full circle of 
thought and knowledgeable that many 
former husbands or fathers could or would 
now perhaps escape regular support pay- 
ments by reason of the “safety valve” of 
“present financial ability to pay the purg- 
ing amounts,” the court then counseled 
trial judges to be creative in these instances 
and use instead interrelated remedies to 
achieve needed support for former wives 
and mothers: 

Although incarceration cannot be used as a 
means to seek compliance with the court order 
when the contemnor does not have the ability to 
purge himself of contempt, the court does have 


If the financial picture looks 
particularly bleak but the 
history of the case and the 

personality of the respondent 

warrants it, you may wish to 
use indirect criminal 
contempt... 


available other means to obtain compliance. If, 
for example, the defaulting party has willfully 
neglected his support obligations but no longer 
has a present ability to pay because he is unem- 
ployed, the court may direct him to seek em- 
ployment through Florida State Employment 
Services and to report weekly until employment 
is secured, in addition to requesting the em- 
ployment service to periodically report to the 
court on the status of his job search. If the party 
is employed but presently lacks funds or assets, 
the court may issue a writ directing his employer 
to garnish the party’s salary in order to satisfy 
the alimony or child support obligations in 
accordance with section 61.12, Florida Statutes 
(Supp. 1984), or may enter an income deduction 
order for payment of child support or alimony, 
pursuant to section 61.081 or 61.1301, Florida 
Statutes (Supp. 1984). These alternatives to 
incarceration are examples and are not intended 
to limit the trial judge’s discretion in obtaining 
compliance with a court order. (at 1279). 


All of the foregoing, however, left un- 
attended the perennial problem of the 
habitual diverter or financial manipulator 
who haughtily scoffed at court orders and 
made no good faith attempt to even 
comply with them. What then could a trial 
judge do with such individuals?: 
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When the court believes that the defaulting 
party’s conduct is such that it warrants punish- 
ment, a criminal contempt proceeding should be 
instituted. Criminal contempt proceedings are 
appropriate when it can be established that the 
party in default has continually and willfully 
neglected his support obligations, or has af- 
firmatively acted to divest himself of assets and 
property. (at 1279) 

The court cautioned, however, that such 
proceedings must fully comply with Rule 
3.840, Florida Rules of Criminal Proce- 
dure, and that the defendant is entitled to 
all due process protections, including 
court-appointed counsel. Further, there 
must be proof beyond and to the exclusion 
of any reasonable doubt that the defendant 
has wilfully violated the court order, but 
the movant has the benefit of a presump- 
tion by reason of the prior judicial deter- 
mination made in initially entering it. In so 
holding, the court dismissed the respon- 
dent’s contention that this presumption, or 
any rebuttal proof by him, improperly. 
impinged upon his fifth amendment con- 
stitutional privileges. 

Viewing now the “new” Faircloth for the 
benefit of the bench and bar, the court then 
summarized his freshly acquired charac- 
teristics: 


(a) In both civil and criminal contempt proceed- 
ings, a prior judgment establishing the amount 
of support or alimony to be paid creates a 
presumption that the defaulting party has the 
ability to pay that amount. (b) In civil contempt 
proceedings, the defaulting party has the burden 
to come forward with evidence to dispel the 
presumption that he had the ability to pay and 
has willfully disobeyed the court order. In the 
event contempt is found, the trial judge must 
separately find that the contemnor has the 
present ability to pay the purge amount before 
incarceration can be imposed to obtain com- 
pliance with the court order. (c) In criminal 
contempt proceedings, the movant has the 
burden of establishing, beyond a reasonable 
doubt, that the defaulting party willfully vio- 
lated the court order. In meeting this burden, the 
movant has the benefit of the presumption that 
the defaulting party had the ability to comply 
with the court order. (at 1280). 


By this decision, the district court cases 
of Bowen and Ponder were blessed both on 
the law and the facts, but Waskin, on the 
other hand, was cast by the court to the 
depths of overruled precedent, at 1278. 


The Future 


Thought before action. Client confer- 
ences before attorney-prepared pleadings. 
Make no mistake about it, the day of 
ready-made motions and notice of hearing 
forms for civil contempt are over and done 
with. What is required now is thorough 
prehearing planning and preparation. 

Should civil contempt be selected as the 


desired remedy? Sure, if all things work, it 
is still the most coercive tool known to 
mankind to collect back support, but what 
is the reasonable likelihood of the respon- 
dent prevailing under Bowen? Can you 
show his purgeable present ability to pay if 
he denies it? Do you have enough rebuttal 
proof, if required? If not, are there other 
remedies to be included in your pleadings 
and to fall back on without having another 
hearing before the same trial judge, or do 
you simply “throw in the towel” at this 
point in the case and forget civil contempt? 

The answer to these questions is really a 
practical one. First, don’t throw anything 
away! Save the husband’s old financial 
affidavits, depositions, trial testimony, and 
court-produced documents; these will need 
to be reviewed. 

Second, does the client have any inde- 
pendent knowledge as to what sort of 
financial reverses or financial maneuver- 
ing, if any, prompted the cessation of 
support? To save money and time, can she 
find out? What about leads such as: his 
parents, relatives, friends, social acquaint- 
ances, neighbors, estranged children, ex- 
wife, ex-girlfriend, former stepchildren, 
past or present business associates, fellow 
employees, employers or business part- 
ners? What are the prospects of obtaining 
data from the public records or learning of 
his banking connections? Does the case 
warrant the employment of a private in- 
vestigator or help from other persons? 

Knowing that your client has the initial 
advantage of the presumption, do you still 
want to take a chance under Bowen that 
the former husband will not carry his 
burden of proof or, rather, is prehearing 
discovery desirable? What about an early 
deposition, interrogatories, notice to pro- 
duce, or service of subpoenae duces tecum? 

Assuming that you already have or now 
have all of the necessary financial infor- 
mation, you must fully master it in order 
to argue persuasively to the trial court that 
the respondent does in fact possess the 
present financial ability to pay the purge 
amounts or, alternatively, that there are in 
existence identifiable assets from which 
such financial ability can be readily drawn. 

But what are some of these financial 
resources or assets for the court to con- 
sider, despite the repeated contentions of 
the former husband as to economic re- 
lapse? What areas do we pinpoint or 
emphasize? 

Why not his ability to borrow money 
from existing credit lines and thus consol- 
idate debts as well as obtain cash to pay the 
arrearages? To encumber or pledge known 


assets? To sell or reinvest them? To cause a 
nonarms length sale or transfer to be set 
aside? To convince a co-owner or legally 
titled “trustee” to cooperate in a loan? To 
secure an advance on his bonus usually 
paid at the end of the year or a bank loan 
on his profit sharing or pension benefits? 
Or to leave an excellent paying position 
and now pose as one of the unemployed, 
without making any diligent search to find 
work, Leone v. Weed, 474 So. 2d 401 (Fla. 
4th DCA 1985), and Holmes v. Holmes, 
327 So. 2d 61 (Fla. Ist DCA 1976) (con- 
curring opinion). 

What about an asset in the person of the 
respondent himself? His present or past 
standard of living and how he established 
or presently retains it? His financial ability 
to achieve the lifestyle he wishes when 
measured against a fixed amount of 
monthly income? Rovenger v. Rovenger, 
474 So.2d 286 (Fla. 3d DCA 1985). His 
ability to possess an education, degree or 
advance training? His ability to support 
only himself or to contribute to or for the 
support of nonfamily members? His ability 
to have another pay in whole or part his 
bills or obligations? His ability to “over- 


withholding” on federal income tax and 
thus obtain a substantial refund the next 
year? His ability to assume new debts or 
liabilities with prior knowledge and appreci- 
ation of the extent of his previous judicia!ly 
imposed support obligations, Mastrilli v. 
Mastrilli, FLW 
2334 (Fla. 2d DCA 1985). Or, finally, his 
ability to have the time and talent to design 
tax saving devices for himself? 

In summary, the above lists have endless 
possibilities for industrious counsel. 

Suppose, however, that you have sum- 
moned up for the trial judge all of the 
foregoing financial details and fully 
sketched all available assets, but he still 
rules against you on the issue of immediate 
incarceration because he finds that there is 
no satisfactory provable basis on which he 
can make a separate affirmative finding 
that the respondent then possesses the 
present financial ability to comply. Have 
you lost? Definitely not! 

At the very least, you now have before 
the trial court evidence which may estab- 
lish a total lack of good faith on the part of 
the respondent to comply, Sheiman v. 
Sheiman, 472 So. 2d 521 (Fla. 4th DCA 


“Sometimes | wonder if, perhaps, the law schools aren't placing too 
much emphasis on their pleading courses these days?” 
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1985), and therefore a finding and adjudi- 
cation of wilful civil contempt may be 
entered from which a sentence of incar- 
ceration will be temporarily suspended 
with evidentiary structured future purging 
conditions which, if not met, can result in 
the respondent being sent to jail. The 
choice will then be his and his alone be- 
cause now, in retrospect and by judicial 
finding, there has been created for him a 
“born-again” present or reasonably fore- 
seeable financial ability to pay. Or, con- 
versely, your lawyer-like work and prep- 
aration may well supply to the trial court a 
host of other possible avenues such as 
garnishment, income deduction order, the 
securing of an arrearage judgment, Florida 
State Employment Service job location, or 
other options as approved in Bowen. 

All of these matters will be before the 
court that day for a decision and future 
pleadings or hearings may therefore be 
unnecessary. In this regard, the author 
suggesis that in addition to service of a 
motion and notice of hearing for civil 
contempt, you also consider filing and 
serving another separate pleading request- 
ing alternative or additional relief in the 
event that your initial request is denied. 

If the financial picture looks particularly 
bleak but the history of the case and the 


personality of the respondent warrants it, 
you may wish to use indirect criminal 
contempt and this may be especially true 
where the respondent has the questionable 
present financial ability to pay but already 
has an attorney. If so, however, remember 
that it cannot be employed simply by 
noticing or referring to it in a civil motion. 
Rather, an affidavit based upon personal 
knowledge and detailing the facts and 
circumstances must activate it, Fla.R. 
Crim.P. 3.840(a)(1). Further, an order to 
show cause must be issued detailing on its 
face the allegations of the indirect criminal 
acts and affirmatively stating the nature of 
the indirect criminal contempt charged; 
otherwise, the conviction is void, Grant v. 
State, 464 So.2d 650 (Fla. 4th DCA 1985) 
and Naylor v. Naylor, 468 So.2d 398 (Fla. 
4th DCA 1985). 

No jury trial is required, Aaron v. State, 
284 So. 2d 673 (Fla. 1973), and The Florida 
Bar v. Furman, 451 So. 2d 808 (Fla. 1984), 
and if a conviction results, jail is not always 
inevitable because purging conditions even 
without a requirement of present financial 
ability can be imposed, Pedroso v. State, 
450 So. 2d 902 (Fla. 3d DCA 1984). 

Lastly, let us not forget about leverage. 
Discovery into and possible disclosures of 
unreported sources of income, Seitz v. 
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Seitz, 471 So. 2d 612 (Fla. 3d DCA 1985), 
disallowable income tax deductions, the 
use of business expenses for personal 
items, the new wife’s or girlfriend’s fi- 
nances to sustain daily living expenses or 
purchase of new assets, the possibility of 
payment of substantial interest in addition 
to support arrearages, Coggan v. Coggan, 
183 So. 2d 839 (Fla. 2d DCA 1966), the 
prospect of inconvenient or onerous purg- 
ing conditions after an adjudication of 
contempt, even if present financial ability 
to pay cannot then be shown, and the 
distinct possibility of incarceration for 
indirect criminal contempt, may well lead 
to settlement negotiations prompted by the 
respondent. Cannot then all of these mat- 
ters inure to the direct economic benefit of 
your client? What about the trade of an 
asset or the assignment of a receivable for 
support due? With the uncertainties posed 
by Bowen, may not it be prudent to rec- 
ommend settlement in some cases? 

These two articles then trace Faircloth, 
past, present and future. We have seen the 
evolutionary process of his contributions 
and now look forward with interest to 
what will occur with the advent of a new 
leader, Bowen. 

Remember that, although the law lives 
and breathes, it is kept vital only by a high 
standard of advocacy—thus the seeming 
rigors of Bowen can be lightened by coun- 
sel’s innovation and tenacity. Therefore, 
take heart. Just like the rainbow that 
follows the storm, what you may now 
perceive to be a judicial lemon may well, in 
the future, make for you and your client 
wonderful lemonade. 5) 


Michael R. Walsh practices in 
Orlando. He is a Fellow of the 
American Academy of Matrimonial 
Lawyers and serves on its Florida 
Chapter, Board of Managers. He is an 
initial member of The Florida Bar 
Marital and Family Law Certification 
Committee, serves on the Executive 
Council of the Family Law Section 
and has lectured and written exten- 
sively for The Florida Bar. 
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For individuals who demand superior asset management, 


Chase Private Banking. 


Chase Private Banking exists exclu- 
sively to help individuals with substantial 
assets manage and increase their wealth. 

To accomplish this requires not only 
the personalized services of your advisor 
or banker, but also the expertise of special- 
ists in such areas as customized loans, 
taxes, investments, estates, and trusts. 
Thus, with a complete understanding of 
your finances we will chart the approach to 
asset management that will best help you 
attain your goals. 

If appropriate, we will willingly work 
with your attorney, broker, accountant or 
other financial advisors. The inevitable 
result is not only access to a broader 
spectrum of experts, but also more bal- 
anced and sounder recommendations 


than even the most astute experts acting 
individually could possibly offer. 

At the same time, you will be assured 
of personal attention and individual ser- 
vices for all your financial needs. Because 
your Chase Private Banker, a discreet 
professional, is carefully selected to serve a 


limited number of clients. 


If you have assets valued upward of 
$500,000 and demand superior manage- 
ment, a private meeting with us will 
demonstrate how we can put the resources 
of Chase to work for you. Please call Robert 
F. O'Brien, Executive Vice President, 
Chase Manhattan Trust Company of Flor- 
ida, at (305) 659-6704 or contact one of our 
Private Banking Offices in Boca Raton 
or Naples. 


The Chase Partnership 


© 1985 The Chase Manhattan Bank, N.A./Member FDIC 


CHASE 


on ® ar? y co™ 
ot 
xne 
» god 


qne 
actu 


gound 
ry — J R. 29 


20° 
2d pe vy \ow sot 
: 3. Init on ature: 
Amend! 4. Pro 5 Constitutt 
one ent pose! _ Am onal 
, or the constitutl election 
ole, of hi agreed on may be Ve 
ouse of the of joint r esol 
: egisiature 
The 


Restricting Legislative 
Amendments 
the Constitution 


by Joseph W. Little and Julius Medenblik 


espite the Supreme Court’s 

recent rulings removing 

proposals from the ballot, 
the Constitution of the State of Florida is 
too easy to amend. We don’t refer to citizen 
initiatives {except for Governor Askew’s 
sunshine amendment, initiatives haven’t 
been successful) but to propositions put on 
the ballot by joint resolution of the Florida 
Legislature. 

This conclusion is validated by the fact 
that the Florida Legislature has proposed 
53 amendments! to the current Florida 
Constitution since its adoption in 1968. 
Thirty-eight were approved by the voters; 
one was taken off the ballot by the Florida 
Supreme Court;? one remains to be voted 
upon in November 1986;74 and the re- 
mainder rejected. By contrast of four 
citizen initiatives placed on the ballot dur- 
ing the same period, two were subse- 
quently removed by the Florida Supreme 
Court;3 one was adopted by the voters;4 
and one was rejected.5 The voters also 
rejected all eight of the complex proposals 
made by the 1978 Florida Constitution 
Revision Commission. 

On the surface, the high approval rate of 
legislatively proposed amendments seems 
to give a good account of the practice. If 
the people approve of what’s put before 


them, why object? Three answers spring 
readily to mind. One is that frequent fid- 
dling with the state’s basic legal and polit- 
ical document is unseemly. Fundamental 
statements ought to be given more defer- 
ence than the legislative-inspired amend- 


ments acknowledge. Admittedly, this may. 


reflect a deficiency in the document it- 
self-namely, attempting to make funda- 
mental statements about less than funda- 
mental matters. 

A second answer is that some of the 
legislative proposals were unnecessary, 
either in the sense that the issue dealt with 
could just as well have been left alone or 
was one that the legislature, if it had had 
the will, could have satisfied by legislation. 
The latter point reflects a legislative prac- 
tice of passing the buck on political hot 
potatoes to the electorate. The practice 
demeans the constitution by cramming it 
full of statements that should not be given 
constitutional status and demeans repub- 
lican democracy by permitting elected 
representatives to opt out of making a 
decision when thoughtful leadership is 
most needed. 

A third answer is that the legislative 
constitutional proposals rarely ever receive 
the thoughtful consideration and intelli- 
gent debate that ought to precede a vote on 


a constitutional question. Most constitu- 
tional amendment joint resolutions come 
late in legislative sessions and get swept 
through (or rejected) in the hurly-burly 
rush that drives the legislature in its closing 
days. If the “right” people are for them, 
they pass; if they’re opposed, they fail. 
Few, if any, get the full attention and 
spirited debate of all the members of the 
legislature. 

Similarly, the legislative proposals gen- 
erally go to the voters with scant debate 
and little opportunity for the rank and file 
to become informed. Usually only a few 
months elapse between the time the legis- 
lature adopts a joint resolution and the 
date of the election.5* One consequence of 
an uninformed electorate is that many 
voters abstain from voting on constitu- 
tional issues. This is demonstrated by low 
voter participation in the amendment 
questions compared to the participation in 
contested elections of governmental offi- 
cers. For example, on the average 20 
percent of the voters in the 1984 pres- 
idential election abstained from voting on 
each of the eight constitutional amend- 
ments included on the same ballot.® 

Furthermore, the current situation gives 
too much influence to the opinion of 
professional journalists. Ordinarily, the 
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commercial press supports (or at least 
doesn’t oppose) constitutional proposals 
that do not offend the news establishment 
and the electorate goes along with what the 
editorialists support. On the other hand, if 
the editorialists dislike a measure such as 
the speech and debate privilege proposal 
on the 1984 ballot, then it almost certainly 
goes down to defeat. No one should be 
surprised or decry the fact that the pro- 
fessional editorialists and ordinary voters 
both reject a particular proposal. 

The flaw in the way things presently 
work is that the public at large is more-or- 
less forced to choose between rubber 
stamping the position of the professional 
editorialists and politicians, or abstaining. 
The short time given to public discussion, 
and crammed ballots, makes it especially 
difficult for most voters to exercise inde- 
pendent judgment. This is regrettable be- 
cause constitutional amendments ought to 
be approved upon an informed consensus 
rather than be a rubber stamping of the 
views of insiders. 

Presently, the only restraints imposed 

upon the Florida Legislature in placing 
constitutional amendments on the ballot 
are those prescribed by the constitution, as 
follows:’ 
Amendment of a section or revision of one or 
more articles, or the whole, of this constitution 
may be proposed by joint resolution agreed to by 
three-fifths of the memberships of each house of 
the legislature. The full text of the joint resolution 
and the vote of each member voting shall be 
entered on the journal of each house. 

In the absence of a restriction, the legis- 
lature may pepper any ballot with an 
unlimited number of amendments as long 
as three-fifths of the membership of each 
house agrees to each one. The proposed 
amendments are ordinarily submitted to 
the electors at the next general election,® 
which typically occurs within a few 
months. The constitution requires that 
proposed amendments be publicized by 
newspaper advertisement,’ but imposes no 
other restraint on adoption by the elector- 
ate. Consequently, an amendment is 
adopted if approved by a majority of those 
voting on it. This would be true even 
though the sum of the negative voters and 
abstainers amounted to more than a ma- 
jority of all the voters voting in a particu- 
lar election. Thus, when an elector knows 
nothing about a measure and abstains 
from voting, his vote is a nullity so far as a 
passing majority is concerned. Conse- 
quently, a small fraction of the electorate 
(and a much smaller fraction of the whole 
citizenry) may amend the constitution. !° 

The constitution should be hard to 


amend. Each proposed amendment should 
be understood by a preponderant portion 
of the eligible voters and adopted by not 
less than a majority of the citizens who 
vote. 

The amending practices of the legisla- 
ture, as permitted by the Florida Consti- 
tution, need to be curtailed. In preparing a 
proposal to do that we examined the 
constitutional amendment provisions of 
the other 49 states. This examination 
turned up four basic approaches (with 
considerable variation) employed to re- 


“,..a Small fraction of 
the electorate (and a 
much smaller fraction of 
the whole citizenry) may 
amend the constitution.” 


strain the legislative hand: first, imposing a 
supermajority requirement on the legisla- 
ture (the only restraint in Florida); second, 
requiring the legislature to support an 
amending proposal in two successive leg- 
islatures; third, placing a limit on the 
number of amendments that may be pro- 
posed by any one legislature; and fourth, 
requiring a supermajority vote of the elec- 
torate to adopt an amendment. The es- 
sence of these restraints is outlined below. 


Supermajority Vote of the Houses 
of the Legislature. 

Although nine states permit the legisla- 
ture to propose constitutional amend- 
ments by a bare majority vote of the 
membership of each legislative house,!! 
most states require a supermajority. Ten,!2 
including Florida, require a three-fifths 
supermajority; 18!3 require a two-thirds 
supermajority; and Connecticut!4 requires 
at least a three-fourths supermajority. New 
Mexico!’ also requires at least a three- 
fourths vote to propose amendments to 
designated portions of the constitution. 

In addition, eight'® other states require 
only a majority of both houses but also 
require that each proposal be approved in 
two successive legislative sessions. Of the 
remaining states Tennessee!” requires two 
successive legislative approvals: by a sim- 
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ple majority of both houses in the first 
session and by a two-thirds supermajority 
in the second. South Carolina!’ requires a 
two-thirds vote of the membership of each 
house; approval of a majority of the elec- 
torate voting on the measure; and, there- 
after, reaffirmation by a majority of each 
house of the legislature. Vermont!? permits 
only the Senate to propose amendments, 
requiring a two-thirds vote of the mem- 
bers; requires a concurring vote of a ma- 
jority of the members of the House of 
Representatives in the same session; and, 
thereafter requires a reaffirming vote of a 
majority of the members of each house in 
the next biennial session. 


Approval by Successive Legislatures 

With an eye to obtaining careful legis- 
lative scrutiny of proposed amendments, 
eight2° states require that each legislative 
proposal be approved by successive legis- 
latures before it is submitted to the elec- 
torate. Ordinarily, the requirement calls 
for an intervening election of the lower 
house of the legislature between the two 
votes. Hawaii?! also requires approval of 
successive legislative sessions, but requires 
no intervening election. 

Several state constitutions impose spe- 
cial wrinkles to focus the attention of the 
legislature on what it is doing when it 
proposes constitutional amendments. 
Massachusetts requires that the two 
houses sit together in a joint session;22 New 
York requires that proposals be submitted 
to the state attorney general for opinion on 
how the amendment would affect various 
portions of the constitution;?3 and Vir- 
ginia”4 requires that the vote of each mem- 
ber on each proposal be recorded (as does 
Florida). 

Several states provide a means to get 
around the successive legislature require- 
ment. In Pennsylvania, the occurrence or 
threat of a “major emergency” authorizes 
the legislature to submit a proposed 
amendment to the people by a single 
approval of at least two-thirds of each 
house.25 In Connecticut,26 Hawaii2’? and 
New Jersey,?8 a single designated superma- 
jority vote of each house will submit the 
issue to the people even without an emer- 
gency. 


Limited Number of Amendments 
Although most states follow the Florida 
approach of imposing no limit on the 
number of amendments that may be pro- 
posed at any one time, several do impose 
restrictions. Arkansas sets a limit of three? 
and Kentucky of four.3° Colorado permits 


the legislature to propose amendments to 
no more than six articles in any one ses- 
sion,;! and Illinois prohibits submitting 
amendments to more than three articles at 
any one election.32 


Popular Ratification 


Every state except Delaware?} requires 
popular ratification of legislatively pro- 
posed constitutional amendments. Most 
states, including Florida, ratify a particu- 
lar amendment if it is approved by a 
majority of all the votes cast for or against 
it alone.34 In New Hampshire?> at least 
two-thirds of the voters voting on each 
proposal must approve it and in Hawaii?6 
and Nebraska}? each measure must be 
supported by a majority of the votes cast 
for or against it alone and at least 35 
percent of the total votes cast in the elec- 
tion. 

By contrast, Arkansas,?* Minnesota3? 
and Wyoming“ require that each amend- 
ment be approved by a majority of the 
voters voting in the election, and Tennes- 
see requires majority approval based upon 
the number of votes cast in the election of 
the Governor.*! Under this approach an 
abstention counts as a negative vote. Illi- 
nois‘? requires a majority of all the votes 
cast but also permits ratification if a par- 
ticular proposal receives three-fifths ap- 
proval of the voters voting upon it alone, 
even if the overall majority requirement is 
not met. 


Other Restrictions 


Other criteria imposed to restrict legis- 
latures in offering constitutional amend- 


ments include successive readings in the 
legislature, detailed publication require- 
ments, restraints on use of special elections 
and measures permitting constitutional 
proposals to be adopted only in regular 
legislative sessions. In addition, although 
no state constitution has this provision, a 
member of the Florida House of Repre- 
sentatives recently floated the idea that the 
Governor be given a veto over joint reso- 
lutions proposing constitutional amend- 
ments. Most of these are unneeded in the 
proposal set forth below because the pro- 
posal itself is better suited to meet the 
stated goals. 


Proposal 


In line with the general goal of making 
the Florida Constitution harder to amend 
by legislative proposals and the specific 
goals of requiring more deliberate consid- 
eration by the legislature and the elector- 
ate, we propose that art. XI, §1 1968 
Florida Constitution be revised. This pro- 
posal incorporates several of the tech- 
niques employed in other states. It requires 
the two houses to sit together when passing 
upon proposals. It requires approval of not 
less than three-fifths of the membership of 
each house in two successive regular ses- 
sions with an intervening election of the 
House of Representatives between the 
sessions. (A relief valve of four-fifths ap- 
proval in a single session plus a superma- 
jority of the electorate is added.) And it 
limits to three the number of separate 
proposals that may be placed upon the 
ballot in a single calendar year. 

In addition, the proposal perpetuates 


AMEN 
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the current requirement of recording the 
text of all proposals and each vote of each 
member. And, to safeguard the three-per- 
year limitation, it also incorporates an 
anti-logrolling one subject limitation as to 
each amendment or revision, modeled 
after the one now prescribed for citizen 
initiatives.43 
Section |. Proposal by the Legislature. 

(A) An amendment of a section or a 
revision of one or more articles, or the 
whole, of this constitution may be pro- 
posed by joint resolution as prescribed 
herein. 

(B) Except as provided in (C), each 
amendment or revision must be acted upon 
in a joint meeting of the two houses in two 
successive regular sessions of the legisla- 
ture and an election of the House of 
Representatives shall intervene between 
the two sessions. No amendment or revi- 
sion shall be submitted to the electorate 
under this provision unless it is approved 
by at least three-fifths of the membership 
of each house in each session acting upon 
it. 

(C) An amendment or revision may be 
submitted to the electorate if approved as 
an emergency measure in a joint meeting of 
the two houses by at least four-fifths of the 
membership of each house in a single 
regular session. 

(D) The full text of the joint resolution 
proposing an amendment or revision and 
each vote on each joint resolution of each 
member shall be entered in the journal of 
each house. 

(E) Each amendment or revision pro- 
posed under (B) shall be adopted if ratified 
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by at least a majority of all the electors who 
vote in the election in which the matter is 
presented to the electorate. 

(F) Each amendment or revision pro- 
posed under (C) shall be adopted if ratified 
by at least three-fifths of all the electors 
who vote in the election in which the 
matter is presented to the electorate. 

(G) No more than three separately 
stated amendments or revisions may be 
submitted to the electorate by joint reso- 
lution within any one calendar year. Each 
separate amendment or revision shall em- 
brace but one subject and matter directly 
connected therewith. 

We suggest that the 1986 legislature 
approve but one joint resolution under art. 
XI, §1, namely, the one proposed above. Bj 


' 1969 (one praposed and adopted); 1970 
(seven proposed; two adopted); 1971 (one pro- 
posed and adopted); March 1972(two proposed 
and adopted); November 1972 (four proposed 
and adopted); 1974 (seven proposed, six adopt- 
ed); 1976 (nine proposed; five adopted); March 
1980 (two proposed and adopted); October 1980 
(five proposed and adopted); November 1980 
(five proposed and adopted); and 1984 (eight 
proposed; seven adopted). 

2 Askew v. Firestone, 421 So.2d 151 (Fla. 
1982)(taking a proposed amendment to the 
ethics in government provision off the ballot). 

2a H.J.R.386, which if adopted will create the 
office of statewide prosecutor in the office of 
Attorney General. 

3 Fine v. Firestone, 448 So.2d 984 (Fla. 
1984)(taking the “Citizen Choice” revenue re- 
striction amendment off the ballot), and Evans 
v. Firestone, 457 So.2d 1351 (Fla. 1984)(taking 
the “Reason 84” tort law amendment off the 
ballot). 

4 In 1976 the so-called sunshine amendment 
initiative adding art. II, §8 (Ethics in Govern- 
ment) was adopted. 

5 An initiative to authorize casino gambling 
in various localities was defeated in 1978. 

5a The 18-month delay between the legisla- 
ture’s approval of H.J.R.386 in spring 1985 and 
the vote in November 1986 is an exception. 

6 Tabulation of Official Votes, Florida 
General Election, Nov. 6, 1984, Division of 
Elections, Florida Department of State. 

7 FLA. CONST. art. XI, §1 (1968). 


8 FLA. CONST. art. XI, §5a (1968). The vote 
occurs at the next general election if at least 90 
days elapse after the legislature’s action. The 
vote may be scheduled earlier if agreed to by at 
least three-fourths of each house and if the 
earlier election is limited to a “single amend- 
ment or revision.” 

9 FLA. CONST. art. XI, §5(b) (1968). 

'0In the 1984 general election the seven 
adopted amendments all received votes amount- 
ing to more than 50 percent of all the votes cast 
in the election. The presidential contest received 
4,180,051 votes; the average of the affirmative 
votes for the seven adopted amendments was 
2,468,571, constituting an average approval 
rating of 59 percent of all votes cast. At the time 
of the election 5,231,163 persons were registered 
to vote. Measured against that number the 
average approval rating was 47.2 percent. 

1! Ariz. CONST. art. XXI, §1; ARK. CONST. 
art. XIX, §22; MINN. CoNsT. art. IX, §1; Mo. 
Const art. XII, §2(a); N.D. Const. art. IV, §45; 
OKLA. Const. art. XXIV, §1; OR. CONST. art. 
XVII, §1; R.I. Const. art. XLII, §1; S.D. 
Const. art. XXIII, §1. 

!2 ALA. CONST. art. XVIII, §284; FLA. CoNnsT. 
art. XI, §1; ILL. Const. art. XIV, §2; Ky. Const. 
§256; MD. Const. art. XIV, §1; NEB. CONST. art. 
XVI, §1; N.H. Const. pt. 2, art. 100; N.J. 
Const. art. IX, §1 (approval may also be given 
by a bare majority vote in two successive legis- 
latures); N.C. Const. art. XII, §4; Const. 
art. SVI, §1. 

13 ALASKA CONST. art. XII, §1; CAL. CONsT. 
art. XVIII, §1; CoLo. Const. art. XIX, §2; 
DELA. Const. art. XVI, §1 (requires votes of 
successive legislatures but no vote of the elec- 
torate); GA. CONST. art. X, §1; HAWAII CONST. 
art. XV, §3 (or by a bare majority vote of two 
successive legislatures); IDAHO CONST. art. XX, 
§1; KAN. ConsT. art. XIV, §1; LA. Const. art. 
XIII, §1; ME. Const. art. X, §4; MICH. CONST. 
art. XII, §1; Miss. CONST. art. XV, §273; MONT. 
Const. art. XIV, §8; TEx. CONST. art. XVII, §1; 
UTAH CONST. art. XXIII, §1; WASH. CONST. art. 
XXIII, §1; W.VA. Const. art. XIV, §2; Wyo. 
CONST. art. XX, §1. 

'4 CONN. CONST. art. XII. 

'S N.M. Const. art. XIX, §1 (amendments of 
articles dealing with the elective franchise and 
education require supermajority approval.) 

'6 IND. ConsT. art XVI, §1; lowA Const. art. 
X, §1; MAss. Const. art. XLVIII, §161; Nev. 
Const. art. XVI, §1; N.Y. Const. art. XIX, §1; 
Pa. Const. art. XI, §1; VA. Const. art. XII, §1; 
Wis. Const. art. XII, §1. 

'7 TENN. CONST. art. XI, §3. 

18 S.C. ConsT. art. XVI, §1. 

19 VT. ConsT. art XVI, §1. 
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20 IND. CONST. art. XVI, §1; Iowa COnsT. art. 
X, §1; Mass. Const. art. XXXXVIII, §161; 
NEv. Const. art. XVI, §1; N.Y. Const. art. 
XIX, §1; PA. Const. art. XI, §1; VA. CONST. art. 
XII, §1; Wis. Const. art. XII, §1. 

21 HAWAII CONST. art. XV, §3. 

22 MASS. CONnsT. art. XX XXVIII, §161. 

23 N.Y. CONST. art. XIX, §1. 

24 Va. CONST. art. XII, §1. 

25 Pa. CONST. art. XI, §1(a). 

26 Conn. CONST. art. XII. (A single vote of at 
least three-fourths of each house.) 

27 HAWAII CONST. art. XV, §3. (A single vote 
of at least two-thirds of each house is required if 
the governor is given designated notice.) 

28 N.J. CONST. art. IX, §1. (A single vote of at 
least three-fifths of the membership of each 
house.) 

29 ARK. CONST. art. XIX, §22. 

30 Ky. Const. art. XIX, §256. 

3! COLO. CONST. art. XIX, §2(2). 

32 ILL. CONST. art. XIV, §2(1). 

33 DEL. Const. art. XVI, §1. The Delaware 
Constitution may be amended by the legislature 
itself upon an approving vote of at least two- 
thirds of the membership of each house in two 
successive legislatures. 

34 Thirty-five states, including Florida, permit 
ratification of an amendment upon receipt of at 
least a majority vote of the voters cast for or 
against the amendment. 

35 N.H. Const. pt. 2, art. 100. 

36 HAWAII CONST. art. XV, §2. 

37 NEB. Const. art. XVI, §1.(La., Md.,?) 

38 ARK. CONST. art. XIX, §22. See also Rice v. 
Palmer, 78 Ark. 432,96 S.W. 396 (Ark. 1906). 

38 MINN. CONST. art. IX, §1. See also MINN. 
Const. of 1857, art. XIV, §1 (1898). 

40 Wyo. ConsT. art. XX, §1. See also State ex. 
rel. White v. Hathaway, 478 P.2d 56 (Wyo. 
1970). 

41 TENN. CONST. art. XI, §3. 

42 ILL. CONST. art. XIV, §2. (?) 

43 FLA. CONST. art. XI, §3 (1968). See Fine v. 
Firestone, 448 So.2d 984 (Fla. 1984). 
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Environmental and Land Use Law 


Environmental Auditing: What Your Client 
Doesnt Know Hurts the Most 


by William L. Earl 


“I cannot knoweven whether I know or not.” 
—Arcesilaus the Sceptic 


Ignorance is bliss, or at least it used to 
be. Historically, many businesses took a 
laissez faire approach to environmental 
problems. They dealt with them only as a 
situation became critical or when com- 
pelled to do so by enforcement actions. 

The wisdom of this approach was sus- 
pect even before Love Canal, Times Beach, 
and Bhopal became household words. 
Current public awareness and legislative 
responses to such incidents have made a 
laissez faire approach foolhardy. What 
were once innocent acts, such as leasing 
property or putting plant refuse in the 
garbage dumpster, can now be serious 
sources of criminal and civil liability. 

Allied Chemical Company is an oft-cited 
example of the risks of not knowing about 
your environmental problems. Allied 
subcontracted the production of a pesti- 
cide called Kepone at a Hopewell, Vir- 
ginia, plant. After Kepone showed up in 
the blood of sick employees, Allied was 
investigated, civilly sued, and criminally 
indicted on over 1,000 counts. Allied was 
ultimately fined more than $]3 million, 
paid more than $8 million to settle tort 
actions, and was subjected to the first SEC 
suit for failure to disclose material envi- 
ronmental information.’ 

Allied’s president summarized the non- 
financial impacts by stating that Hopewell 
“knocked out any degree of respectability 
we had.” 

Examples of drastic penalties now ap- 
pear regularly in the press and the advance 
sheets.? These liabilities arise under a series 
of enactments including the Resource Con- 
servation and Recovery Act (“RCRA”),* 
the Comprehensive Environmental Re- 
sponse, Compensation and Liability Act of 
1980 (“CERCLA”),5 generally known as 
the Superfund, the Occupational Safety 
and Health Act (“OSHA”),® the Toxic 
Substances Control Act (“TSCA”)? the 


Clean Water Act,’ the Clean Air Act? and 
state counterparts.!° 

Liability under these statutes and the 
uncertainty and cost of environmental 
impairment insurance have put environ- 
mental compliance before senior man- 
agement.!'! Fear of a hidden Superfund 
site or acquiring a business with hidden 
environmental problems has driven all but 
the most obtuse management to reflect 
upon what it should be doing to protect 
itself. It simply no longer makes good 
business sense to take a laissez faire ap- 
proach to environmental problems. Re- 
sponsible managers are demanding assur- 
ance on environmental risks. Many are 
requiring a system to detect environmental 
risks and verify compliance with applic- 
able internal and external controls.'? The 
vehicle used to attain these goals is a 
rapidly growing discipline called envi- 
ronmental auditing. 


What is Environmental Auditing? 


Environmental auditing is “the process 
of determining whether all or selected 
levels of an organization are in compliance 
with regulatory requirements and jnternal 
policies and standards. ...”!3 Jt does not 
replace environmental awareness or pro- 
tection programs: It measures their effec- 
tiveness. !* 


Although still in its infancy, environ- 

mental auditing has spawned a host of 
texts,!5 reports,'!© and monographs.'!? EPA 
in a proposed policy statement has sug- 
gested the following formal definition of 
environmental auditing:'* 
Environmental auditing is a systematic, doc- 
umented, periodic and objective review by a 
regulated entity (citation omitted) of facility 
operations and practices related to meeting 
environmental requirements. Audits can be de- 
signed to: verify compliance with environmental 
requirements; evaluate the effectiveness of en- 
vironmental management systems already in 
place; or access risks from regulated or unreg- 
ulated materials and practices. 

Engineering organizations and think 
tanks, such as Arther D. Little, Inc., are 
extremely active in formulating standards. 
Lawyers will play a key role in this new 
field but relatively few are currently shaping 
the future of this new discipline.”° 

EPA has played a pivitol role in devel- 
oping this new field by funding studies, 
requiring auditing in certain enforcement 
proceedings, and proposing, but not yet 
adopting, a specific policy statement on 
environmental audits and the circum- 
Stances under which EPA would compel 
disclosure of voluntary environmental 
audits.2! 


Benefits of Environmental Audit 


Beyond peace of mind for corporate 
officers, environmental! auditing offers 
several specific benefits.22 These include: 
improved risk management, reduced 
probability of Jegal actions against a 
Company and jts officers, lower premiums 
or the ability to obtain environmental 
impairment insurance, better relations 
with environmenral agencies, and integra- 
tion of environmental expenditures with 
corporate planning, Less direct benefits 
could include the absence of unfavorable 
publicity, »mproved operating perform- 
ance, and speedier permit issuance. 

Benefits will vary, but the rapid growth 
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of environmental auditing and the number 
of organizations using it demonstrate its 
utility. Companies employing it include 
such giants as General Motors, Atlantic 
Richfield, Polaroid, Chevron, Olin Cor- 
poration, and the federal government.” 


Elements of a Successful 
Environmental Audit 

A successful auditing program must be 
tailored to the needs of a specific organi- 
zation. What’s appropriate for a phos- 


phate company will not be appropriate for 
Mom and Pop Drum Recycling Company. 
The scope, goals, strategies, staffing, and 
procedures must be designed to meet spe- 
cific needs.?5 

The program chosen depends upon such 
factors as: (1) particular objectives; (2) 
available resources; (3) company structure 
and size; (4) environmental impacts; (5) 
past history and compliance; and (6) the 
desirability of confidentiality.2° The key 
component in any successful audit is gen- 
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erally recognized to be the support of top 
management. Only with that support can 
independence and followup be assured. 


The Unique Role of Lawyers 
in Environmental Auditing 


A major risk in carelessly undertaking 
environmental auditing is the “packaging” 
of problems or violations for prosecutors, 
environmental agencies and other adverse 
parties. Although engineers and nonlaw- 
yers engaged in environmental auditing 
downplay this risk, thoughtful commen- 
tators recognize it as a major concern.27 

EPA has commissioned studies of con- 
fidentiality and disclosure,?® and continues 
to struggle with these issues. For some time 
EPA has been drafting a proposed policy 
statement on environmental audits and 
how it will treat confidentiality. An early 
draft states that the agency “will not rou- 
tinely request environmental audit re- 
ports,” but then lists numerous exceptions 
which make circumstances in which audits 
would be protected rare, if not nonexist- 
ent, in important situations.29 The matter 
is now before the Administrator. Whatever 
action is taken, it would be prudent to 
assume that EPA will, in any important 
instance, seek environmental audit records 
not otherwise protected. 

Only three methods of protecting the 
confidentiality of audits are available. 
These are the so-called “self-evaluative” 
privilege; the attorney-client privilege; and 
the work-product rule. The latter two 
require the participation of lawyers. 

The “self-evaluative” privilege is an 
emerging nonlawyer doctrine to date ap- 
plied only rarely in hospital and EEOC 
cases.3° Its proponents argue that it is the 
most rational and least disruptive method 
internally to evaluate compliance without 
embarrassment or penalty.3! Pending more 
extensive judicial recognition, it would be 
unwise to rely on this unproven concept. 
Thus, the only remaining means of seeking 
confidentiality involves lawyers. 

The attorney-client privilege is by far the 
most useful in protecting audit results. It 
protects communications between the 
client and the attorney by an attorney 
acting in that capacity.32 The leading case, 
Upjohn v. United States, 449 U.S. 383 

(1981), involved a situation analogous to 
environmental audits. In Upjohn, the IRS 
attempted to obtain an investigation con- 
ducted by outside counsel. The lower 
courts rejected Upjohn’s claim to attorney- 
client protection on grounds that the em- 
ployees who provided information to 
counsel were not in the “control group” 
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so as to be protected clients.34 

The Supreme Court rejected the control 
group test and held that the attorney-client 
privilege applied. The Court refused to lay 
down a general rule, but articulated factors 
it relied upon.35 These appear applicable as 
environmental audit guidelines. If confi- 
dentiality is a factor, counsel, at a min- 
imum, should ensure the following: 

1. Employee communications to counsel 
are ordered by superiors; 

2. Information conveyed to counsel is 
within the scope of the employee’s duties; 

3. Counsel is acting in his or her capacity 
as counsel; 

4. The company keeps the discussions 
and questionnaires confidential; and 

5. Employees are informed that the pur- 
pose of their communications with counsel 
is to secure legal advice for the company. 

One commentator believes utilization of 
these factors will result “in the probability 
that sensitive information in an audit re- 
port will be disclosed should be signif- 
icantly reduced.”3¢ 

The other area of privilege available 
through counsel, the work-product doc- 
trine, is less helpful in protecting envi- 
ronmental audits. The work-product rule 
affords a zone of privacy in which a lawyer 
is able to think and evaluate the client’s 
case. It is a qualified privilege and can be 
overcome by special circumstances.3” 

The doctrine, set forth in both the Flor- 
ida and federal rules of civil procedure,3® 
protects mental impressions, conclusions, 
opinions or legal theories in protected 
materials prepared in anticipation of liti- 
gation.*® To obtain such materials, a per- 
son must show a substantial need and 
undue hardship in obtaining them through 
other means.*° The work-product doctrine 
appears applicable when a company be- 
lieves lawsuits based on alleged environ- 
mental violations are imminent. Counsel 
retained to investigate the anticipated liti- 
gation may avail himself of the qualified 
privilege.*! 

Although some commentators have ar- 
gued for a new “self-evaluative” privilege,*2 
which can be invoked without lawyers, 
presently only work-product and attorney- 
client privilege accord some protection 
against compelled disclosure of environ- 
mental audits. Lawyers, therefore, need to 
become cognizant of environmental audit- 
ing and participate in formulation of its 
standards. 


Conclusion 


Given far-reaching potential liability, 
prudent management is demanding as- 


surance of compliance with environmen- 
tal standards. Environmental auditing 
provides this assurance and numerous 
other benefits, including reduced prob- 
ability of legal actions. Lawyers must play 
a role in developing environmental audit- 
ing because only lawyers can bring some 
measure of confidentiality to audits when 
that objective isimportant. BJ 


Addendum 

On November 8, 1985, after the pub- 
lication deadline for this article, an official 
EPA Environmental Auditing Policy State- 
ment was published in the Federal Register 
(50 FR 46504). As adopted, the policy 
encourages use of environmental auditing 
programs to maximize efforts to achieve 
compliance with environmental laws and 
regulations. 
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General Practice 


The Estate Planner’s Dilemma: 
Reconciling Legal, Ethical and Moral Responsibilities 


by Louie N. Adcock, Jr., and Laurie W. Valentine 


Lawyers practicing in the areas of estate 

planning and administration today are 
finding themselves caught on the horns of a 
three-pronged dilemma as they attempt to 
meet their legal, ethical, and moral 
responsibilities to their clients. As the laws 
governing estate planning and adminis- 
tration become more complex and as 
human relationships become more con- 
voluted, situations traditionally devoid of 
conflict questions must now be examined 
carefully and a determination made as to 
whether the conflicting interests can be 
represented by one lawyer. 
Estate planning is not susceptible of precise 
definition, it is as broad as the human imagina- 
tion. It involves the use and arrangement of 
property for and among the members of a family 
group under a planned design affording the 
greatest enjoyment to the whole group com- 
mensurate with sufficient conservation. ! 

No matter what form it takes, whether it 
is preparation of “simple” wills, advising 
as to what gift program would be best fora 
wealthy parent, or a discussion with two 
business partners of various buy-sell 
arrangements available to them, estate 
planning, as the above “definition” points 
out, involves human relationships and 
interests which may conflict. These con- 
flicts create problems for the lawyer who 
must meet his or her legal responsibilities 
to the client by explaining all the alterna- 
tives and their potential outcomes, while 
also meeting his or her ethical responsibil- 
ity to avoid having the recommendations 
to one client affect the interests of another 
client,? as well as satisfying the moral 
obligation of assisting the client in 
choosing the “best” choice for the client’s 
particular situation. 

This dilemma is especially troublesome 
for the estate planner as the usual role of 
the lawyer in estate planning and adminis- 
tration is one of mediator and counselor 
for persons who do not necessarily see 
themselves as having conflicting interests.3 
These conflicts are becoming more com- 


plex as tax laws and other laws create more 
protections for spouses and greater tax 
benefits if property is disposed of in a 
certain manner. Also, due to the client’s 
reluctance or indifference to revisiting 
prior estate planning decisions, many of 
these decisions, in essence, become irrevo- 
cable, which places an even heavier burden 
on the lawyer when the matter is first 
discussed. 

The lawyer practicing in the areas of 
estate planning and estate administration 
is more often than not called upon to 
represent more than one client—a husband 
and wife, a parent and adult child, two or 
more business partners, or the widow and 
personal representative of an estate—all of 
whom are relying on the lawyer to make 
the best possible decision for their situa- 
tion. The client or clients place their reli- 
ance on the lawyer due to the fact that it is 
the lawyer who has the knowledge of the 
law. This knowledge of the law cannot, and 
should not, be used by the lawyer in any 
manner he or she chooses. The use of the 
lawyer’s legal knowledge (i.e., the manner 
in which the lawyer represents the client) is 
regulated by legal, ethical and moral con- 
straints, some of which may give the lawyer 
clear guidance as to what course to take in 
a given situation, but which many times 


leave the lawyer hanging—caught on the 
horns of this three-pronged dilemma. 

In this article the authors will review 
some typical dilemmas which confront 
lawyers involved in estate planning or 
administration as they attempt to reconcile 
the legal requirements, ethical responsibil- 
ities and moral constraints imposed on 
them. 


Representation of Husband 
and Wife 

A lawyer cannot represent clients having 
clearly conflicting interests without the 
approval of both and only if the lawyer can 
adequately represent the interests of each.* 
A husband and wife, even in the “tradi- 
tional” family setting, may have conflicting 
interests, and in the case of the second 
marriage there are clearly conflicts of 
interest in a variety of estate planning 
situations. 

One area of conflict for the lawyer 
attempting to do estate planning for a 
husband and wife has been created by the 
Retirement Equity Act of 1984 (hereinafter 
referred to as “REA”).5 REA requires that 
all defined benefit pension plans and cer- 
tain defined contribution plans provide 
automatic survivor benefits to spouses of 
vested plan participants. The qualified 
retirement plan participant’s spouse must 
waive, in writing, his or her right to be the 
beneficiary of death benefits or retirement 
benefits not paid at the participant- 
spouse’s death.’ 

This new benefit provided by the tax 
laws to a surviving spouse creates conflicts 
of interest which may be recognizable by 
the husband and wife, but the conse- 
quences of the decision they make may not 
be foreseeable or timely revisited by them. 
For example, in a second marriage situa- 
tion where the husband has two small 
children of his first marriage (ages four and 
six) whom he would like to name as bene- 
ficiaries of plan death benefits in order to 
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provide them with funds for their college minable interest property (““QTIP”)!' as 
educations if he should die prematurely, qualifying for the marital deduction.!2 
the second wife may agree to waive her QTIP provides anew and different form of 
right to the qualified joint and survivor disposition of property for the benefit of 
annuity® and qualified preretirement sur- the surviving spouse which may result in 
vivor annuity? for this purpose, thinking depriving the surviving spouse of control 
that this is a temporary decision which over the property of the decedent spouse. 
will be revisited after the children finish Even in the “traditional” family situation 
their schooling. However, this decision by _ the husband’s and wife’s interests may con- 
the wife, made at the husband’s urging, flict in making decisions regarding use of 
may be a costly one in the future if it has the unlimited marital deduction and a 
not been revisited, which it very likely may QTIP trust if one spouse has all the wealth. 
not be, since qualified retirement plan The conflicts are even greater in the case 
benefits may be a substantial asset of the of the second marriage where the spouses 
husband’s estate. Does the estate planner have different ultimate beneficiaries of 
have an obligation to force, or at least to their estates, since the surviving spouse 
stimulate, a reconsideration of this deci- may have nocontrol over the property held 
sion later? Can the estate planner ade- inthe QTIP trust, but his or her estate may 
quately and properly represent the hus- be subject to paying tax on the QTIP 
band and wife inthis matter orshoulditbe property, thereby reducing the amount of 
suggested that one of the spouses retain his or her own estate passing to his or her 
separate counsel? beneficiaries, if the survivor’s will directs 
Another change in the tax laws, clearly __ that all estate taxes be paid out of his or her 
enacted to protect and benefit the surviv- estate thereby precluding the estate from 
ing spouse, is the unlimited marital deduc- _ recovering funds for taxes attributable to 
tion.!° However, this “benefit” for the sur- inclusion of this property from the QTIP 
viving spouse was somewhat diminished by trust. Clearly, lawyers who plan and 
the recognition of transfers of qualified ter- implement a QTIP trust with the know- 
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ledge of only one of the clients has violated 
their ethical and probably also their legal 
duty to the other client. However, even if 
the husband and wife recognize the conflict 
and accept it, the lawyer faces at least a 
moral dilemma in advising both of them. 


Surviving Spouse and Personal 
Representative 


Advising the surviving spouse who is 
serving as personal representative of the 
deceased spouse’s estate can be a situation 
fraught with conflicting interests if there 
are other beneficiaries of the estate. The 
rights of the surviving spouse provided by 
the Florida Probate Code!3 to family 
allowance,'4 exempt property,!5 and the 
elective share,'® if sought by the surviving 
spouse, may reduce other beneficiaries’ 
shares of the estate. 

The personal representative of an estate 
has a duty to administer the estate accord- 
ing to law, as wellas a duty to carry out the 
stated dispositive desires of the decedent 
set out in the will, if there is one.'!7 This 
appears to create a conflict of interest in 
the surviving spouse as personal repre- 
sentative versus the surviving spouse as an 
individual, as well as a conflict between the 
surviving spouse as personal representa- 
tive and the other beneficiaries of the 
estate. However, it has been determined 
that in claiming an elective share, a family 
allowance or exempt property the surviv- 
ing spouse is exercising a right provided by 
statute and is not acting in conflict with his 
or her duties as personal representative. 
The fact that claiming one of these stat- 
utory entitlements may alter the manner in 
which the estate is distributed does not 
create a conflict of interest that requires 
the lawyer to refuse to provide information 
about these rights to the surviving spouse.!9 


The lawyer representing someone other 
than the surviving spouse as personal 
representative may face an even greater 
dilemma, especially if the personal repre- 
sentative is also a beneficiary of the estate. 
The personal representative may not want 
the lawyer to advise the surviving spouse of 
his or her statutory entitlements, since a 
claim to any of those rights may decrease 
the personal representative’s share or the 
other beneficiaries’ shares. Generally, 
however, all beneficiaries of an estate look 
to the personal representative’s lawyer to 
find out what they may expect to receive 
from the estate.2° Therefore, since the 
personal representative has a duty to 
administer the estate according to law and 
his or her personal desires are immaterial, 


the lawyer for the personal representative 
has at least a right to provide information 
to the surviving spouse about his or her 
statutory rights.2! The lawyer also may?2 
have a duty to provide this information if 
the lawyer knows the surviving spouse is 
looking to the lawyer for information or if 
the lawyer has represented the decedent 
and the spouse in the past and knows the 
spouse is looking to him or her for 
information about his or her rights.?3 

The very fact that in many instances the 
lawyer has the right, but not necessarily a 
legal duty, to give information about stat- 
utory rights to the surviving spouse catches 
the lawyer on all three prongs of the 
dilemma, as he or she struggles with the 
moral side of the issue, as well as the fine 
line between legal responsibility and eth- 
ical duty. 


Parent and Child 

Another familiar scenario experienced 
by the estate planner is one where the 
parent-client desires to transfer assets to a 
minor child and the decision is made after 
discussion of the various alternatives to 
transfer the asset to a custodian pursuant 
to the Florida Uniform Transfers to 
Minors Act.?4 No conflict arises from this 
decision at this time, but one may arise 
when the child reaches age 21 (the time 
when the custodial property must be 
transferred outright to the child, except in 
certain situations?>) if the parents believe 
that it would be best if the child did not get 
the property outright at that time, but 
would rather have it continued to be held 
in some manner, so that it is “shielded” 
from the child for a further period of time. 
While the lawyer can advise the parents as 
to various vehicles that could be used to 
accomplish this desire, the question arises 


as to whether the lawyer can also advise the 
child regarding this matter. The rules of 
ethics would appear to require the lawyer 
to suggest the child retain his or her own 
counsel:6 


During the course of his representation of a 
client, a lawyer shall not . . . [g]ive advice to a 
person who is not represented by a lawyer, other 
than advice to secure counsel, if the interests of 
such person are or have a reasonable possibility 


of being in conflict with the interests of his 
clients.27 


This rule, in effect, bars the lawyer from 
advising the child unless he or she is willing 
to take on the child as a client,?* with the 
consent of the parents and recognition by 
all of them of the conflicting interests. This 
choice to represent the child, which may be 
the most helpful, does not alleviate the 
moral dilemma for the estate planner 
attempting to give advice that will be most 
beneficial to all of his or her clients. 

Another perplexing situation for the 
estate planner is the adult child who is 
already the lawyer’s client who brings in his 
or her elderly parent for estate planning 
advice. The lawyer must give the parent- 
client full and fair advice which may result 
in making recommendations which conflict 
with the desires of the child-client who de- 
sires to saved probate costs or to take care 
of an ailing parent no longer able to handle 
his or her own affairs. This is especially 
troublesome when there are several chil- 
dren who appear to be in agreement with 
the child-client “taking over,” but who all 
expect an equal share of the parent’s estate 
after the parent dies. The lawyer’s past 
experiences in dealing with similar family 
situations may draw him or her toward 
recommending one alternative over 
another, thereby not attending to his or 
her legal responsibility to lay out all the 


alternatives in a fair manner and allowing 
the client to choose. 


Business Partners 

While the focus of the lawyer and the 
owners of a business in discussions regard- 
ing buy-sell arrangements is usually on the 
business uses of such agreements, it also 
involves estate planning, especially where 
the interest in the business is a substantial 
asset of the client’s estate. 

The lawyer, in most cases, may, at least 
in the initial planning stages, deal with all 
parties going into business together when 
discussions cover choice of entity, capital- 
ization and execution of necessary doc- 
uments to form the entity; however, ques- 
tions arise as to whether it is legally or 
ethically proper for the lawyer to advise all 
of the partners or shareholders when the 
discussions turn to the buy-sell or trans- 
ferability arrangements of the business. 

When dealing with buy-sell provisions 
or limitations on transferability each party 
may have greatly differing desires and 
objectives as a result of the size of this asset 
in proportion to his or her total estate, the 
interest that other family members of a 
particular party may have in the business 
in the event of that party’s death, and the 
marital status of the party. 

If in the marital property settlement 
setting, the lawyer clearly has a legal and 
ethical obligation to recommend that each 
party to the marriage contract be repre- 
sented by separate counsel because of their 
competing and conflicting interests, 
should not partners of a partnership or 
shareholders of a corporation be afforded 
the same opportunity? While this may be 
recognized as ethically and legally correct, 
it may be viewed by the clients at the time 
of the planning as inefficient or creating 
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problems that might not be created if only 
one lawyer is involved, catching the lawyer 
once again on the three-pronged dilemma. 


Conclusion 

The complexity of both the tools avail- 
able to the estate planner and the relation- 
ships involved in the estate planning and 
estate administration processes have cre- 
ated a three-pronged dilemma that can 
snag even the most careful and conserva- 
tive. The lawyer practicing in these areas is 
faced with decisions as to whom he or she 
can advise and represent for which there 
are conflicting answers depending on 
whether the lawyer is attempting to meet 
his or her legal responsibility to advise of 
all the alternatives, his or her ethical duty 
to avoid representing competing interests, 
or his or her moral obligation to assist in 
making the appropriate choice for a par- 
ticular situation. BJ 
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Tax Law Notes 


Searching for an Equitable Solution 
to the Service Partner’s Dilemma 


This column is one of a series of articles prepared by past chairmen of the Tax Section. These articles will be 


by Charles H. Egerton 


Taxing a partner upon the receipt of a 
partnership interest in exchange for ser- 
vices has been a frequent topic of dis- 
cussion at tax seminars and in professional 
journals for the past decade. Despite the 
attention devoted to the plight of the 
service partner, the tax consequences to 
both the service partner and the partner- 
ship emanating from the receipt of a part- 
nership interest for services are, if any- 
thing, more uncertain today than they were 
10 years ago. 

Any examination of the service partner’s 
dilemma must begin with IRC §721. Sec- 
tion 721 provides that no gain or loss will 
be recognized by a partnership or by any of 
its partners upon a contribution of pro- 
perty to the partnership in exchange for a 
partnership interest. Although not defin- 
ed, the draftsmen of the Treasury Regula- 
tions under §721 clearly intended to ex- 
clude services from the status of “proper- 
ty.”! Thus, if A and Bjoin together to form 
a partnership, with A contributing 
$100,000 in cash and B contributing ser- 
vices, and with each partner entitled to 50 
percent of partnership capital, profits and 
losses, B will be deemed to have received 
taxable compensation of $50,000. 


Capital Interest 

The nature of the partnership interest 
received by the service partner may impact 
his tax consequences. To the extent that 
any certainty exists in this area, there 
appears to be a clear consensus of author- 
ity that the receipt of a partnership capital 
interest in exchange for services will con- 
stitute taxable compensation.? However, 
the regulations under §721 are anything 
but a model of clarity in defining the scope 
of a “capital interest.” The regulations 
provide: 


Normally, under local law, each partner is 
entitled to be paid his contributions of money 
or other property (at the value placed upon 
such property by the partnership at the time of 


published through the July/ August 1986 issue; the first article was published in the October 1985 column. 


the contribution) whether made at the formation 
of the partnership or subsequent thereto. To the 
extent that any of the partners gives up any part 
of his right to be repaid his contributions . . . in 
favor of another partner as compensation for 


services. . . . Section 721 does not apply. 
[Emphasis added.] 


The reference to “contributions” in the 
above quoted portion of the regulations 
rather than to “capital” might be con- 
strued to exempt transfers of interests in 
post-contribution appreciation of part- 
nership properties. For example, assume 
that A and B each originally contributed 
$100,000 to the AB Partnership and later 
transferred an equal (i.e., one-third) inter- 
est in partnership capital and profits to C 
in exchange for services. Assume further 
that the partnership has no debt and that 
the assets of the partnership have appreci- 
ated in value to $300,000 at the time that C 
is admitted. Based upon a strict construc- 
tion of the language in Reg. §1.721-1(b)(1) 
quoted above, C at least arguably is not 
required to recognize any income since A 
and B are still entitled to receive the full 
amount of their original contributions 
(i.e., $100,000) upon a liquidation of the 
partnership. However, if we alter the facts 
and assume that A and B purchased prop- 
erty for $200,000 and later contributed 
such property to the partnership at a time 


when it had already appreciated in value to 
$300,000, the transfer of a one-third inter- 
est in partnership capital and profits to C 
would clearly result in taxable income of 
$100,000 to C under the language of the 
regulation since A and B would be deemed 
to have given up the right to receive a 
portion of their initial contributions. 

The difference in tax results between 
these two examples, which is based solely 
upon the fact that the appreciation in value 
of partnership properties occurred before 
rather than after the original contribution 
of property to the partnership, cannot be 
justified. Despite the ambiguous language 
in the regulations, the Commissioner 
would undoubtedly take the position that 
C would have $100,000 of income in both 
of the examples discussed above. In sup- 
port of this position it should be noted that 
Reg. §1.721-1(b)(1) also provides that the 
service partner is to be taxed upon the full 
market value of the interest received by 
him in exchange for services, presumably 
determined without regard to fragmenta- 
tion between original contributions and 
post-contribution appreciation. 


Profits Interest 

In many situations the service partner is 
not given an interest in partnership capital 
but instead receives an interest in future 
profits and losses of the partnership in 
exchange for services. Much of the prob- 
lem in determining the proper tax results in 
this situation again stems from Reg. 
§1.721-1(b)(1), which deals with the tax 
treatment of such an event in a rather 
circuitous fashion, as evidenced by the 
following: “[T]o the extent that any of the 
partners gives up any part of his right to be 
repaid his contributions (as distinguished 
from a share of partnership profits) in 
favor of another partner as compensation 
for his services . . . Section 721 does not 
apply.” [Emphasis added.] The italicized 
parenthetical appears to exempt the re- 
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ceipt of an interest in partnership profits in 
exchange for services from taxation, and 
this interpretation was accepted by almost 
all tax practitioners for many years.* This 
position was supported by a footnote in the 
Tax Court’s opinion in Hale v. Commis- 
sioner, 24 TCM 1497 (1965), which pro- 
vided that “Under the regulations, the 
mere receipt of a partnership interest in 
future profits does not carry any tax liabil- 
ity.” Id. at n.3. The Service also added to 
the credibility of this position in Rev. Rul. 
60-31,5 as modified by Rev. Rul. 70-435.° 

In 1971, the Tax Court rendered its 
decision in Diamond v. Commissioner, 56 
TC 530, aff'd., 492 F.2d 286 (7th Cir. 1974). 
The court held in Diamond that the receipt 
of a partnership profits interest in consid- 
eration for services previously rendered 
constituted taxable income to the recipi- 
ent. It also stated that the parenthetical 
reference in Reg. §1.721-1(b)(1) had an 
“obscure” meaning and went on to hold 
that neither §721 nor the regulations there- 
under specifically exempted a compensa- 
tory transfer of a partnership profits in- 
terest from taxation. Although the Tax 
Court appeared to distinguish between the 


receipt of a profits interest for past services 
as opposed to receipt for future services, 
the Seventh Circuit, in affirming the deci- 
sion of the Tax Court in Diamond, did not 
make a similar distinction. Instead, the 
Seventh Circuit indicated that the deter- 
mination of whether the receipt of a profits 
interest for services will constitute taxable 
income to the service partner is to be 
determined by whether the interest has an 
“ascertainable value.” 

The decisions of the Tax Court and the 
Seventh Circuit in Diamond transformed 
what was theretofore thought to be a 
nontaxable event into a taxable one but 
provided very little in the way of practical 
guidance for determining the taxability of 
compensatory transfers of partnership 
profits interests. The Service, for its part, 
has demonstrated considerable ambiva- 
lence in determining how and when to 
apply the Diamond decision. General 
Counsel’s Memorandum 36346 (7/25/77) 
indicates that the Service was prepared to 
publish a revenue ruling announcing that 
it would not follow the Diamond decision 
“to the extent that it holds that the receipt 
of an interest in future profits as compen- 


ATTORNEY 
CATALOGUE 


The most complete catalog exclusively 
for the Legal Profession. 

Letterheads, envelopes, business 
cards, legal sheets, business 
announcements, mailing labels, last 
will and testament sets, manuscript 
covers, personal stationery and more. 

Offering Genuine Engraving, Raised 
Printing and Flat Printing. 

FREE PROOFS on all layouts. Easy 
ordering by phone. 

Exclusive manufacturers of custom 
bronzed diplomas and name plates. 


Call or Write for our 
FREE CATALOG 
585 NW 95th Terrace, Miami FL 33150 
Telephone (305) 757-9595 


Custom hand made desk sets in 


wood or leather. 


The total supplier of all your 
stationery needs. 
Call us today. 


56 THE FLORIDA BAR JOURNAL/JANUARY 1986 


sation for services results in taxable in- 
come.” However, the ruling was never 
published. Despite this fact, there have 
been relatively few cases since Diamond 
was decided in which the Service has 
attempted to apply the court’s rationale in 
Diamond. In fact, in a number of instances 
in which the facts have warranted such an 
argument, the Service seems to have ne- 
glected to raise the issue.? However, in two 
recent cases, the Service did argue that the 
receipt of a profits interest constituted a 
taxable event under Diamond, but 
achieved only a Pyrrhic victory because 
the courts held that the profits interest, 
while taxable, had no value.’ Thus, while 
the initial issuance of the Diamond deci- 
sions by the Tax Court and the Seventh 
Circuit caused quite a stir, the aftermath 
of Diamond has been surprisingly quiet 
while both the Service and tax practitioners 
seem to be groping for answers to the 
seemingly insoluble problem of how and 
when to tax the receipt of a profits interest 
for services. 


Section 83 

Section 83, which was added to the Code 
by the Tax Reform Act of 1969, purports 
to govern the tax consequences of all 
compensatory transfers of property. In 
recognition of §83’s pre-emption of this 
field, a proposed amendment to the regu- 
lations under §721 was issued on June 3, 
1971, which provides that compensatory 
transfers of partnership interests made 
after June 30, 1969,9 will be governed by 
§83.!° This proposed amendment was is- 
sued simultaneously with the publication 
in the Federal Register of proposed regu- 
lations under §83. The proposed regula- 
tions under §83 were adopted in final form 
on July 21, 1978, but, perhaps in recogni- 
tion that a number of issues associated 
with compensatory transfers of partner- 
ship interests had not been properly ad- 
dressed under either the §721 or §83 regu- 
lations, the proposed amendment to the 
§721 regulations was not adopted and 
remains in proposed form to this day. 

Under the ground rules of §83, if prop- 
erty is received as compensation for ser- 
vices, the recipient must recognize ordi- 
nary income equal to the excess of (1) the 
fair market value of the property, deter- 
mined as of the first time the property is 
either “transferable,”!! or not subject to a 
“substantial risk of forfeiture,”!2 over (2) 
the amount (if any) paid by the recipient 
for the property.'3 In the jargon of the §83 
regulations, property which is both non- 
transferable and subject to a substantial 
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risk of forfeiture is said to be “nonvested.” 

Section 83 not only governs the deter- 
mination of how much income is to be 
recognized, but also regulates when the 
income is to be recognized. Section 83(a) 
provides that income“. . . shall be included 
. .. In the first taxable year in which the 
rights of the person having the beneficial 
interest in such property are transferable 
or not subject to a substantial risk of 
forfeiture, whichever is applicable.” The 
time of recognition is accelerated if the 
property is disposed of in an arms’length 
transaction prior to the time the property 
would normally become transferable or 
free of a substantial risk of forfeiture.'4 The 
effect of these timing rules is to defer 
recognition of income until these restric- 
tions have terminated. The property is also 
to be valued at the time these restrictions 
lapse. Consequently, if the property has 
appreciated in value, the measure of ordi- 
nary income to the recipient increases. 

The recipient of the property may elect 
to be taxed in the year of receipt of the 
property, notwithstanding the existence of 
the substantial restrictions, if he files an 
election under §83(b) within 30 days of 
receipt of the property. If such election is 
made, the property will be valued without 
regard to restrictions other than restric- 
tions which by their terms will never lapse. 
This election is sometimes referred to as a 
“Russian roulette election” because no 
deduction will be available in the event of a 
subsequent forfeiture of the property.!5 

The tax consequences to the party for 
whom services were rendered (the “trans- 
feror”) will also be governed by §83. Reg. 
§1.83-6 regulates the amount and time of 
the deduction (or capital expenditure, as 
the case may be) to the transferor. The 
amount of the deduction or the capital 
expenditure is equal to the amount includ- 


able in the transferee-service provider’s 
income by virtue of the transfer.'6 The 
deduction is allowed (or the capital ex- 
penditure deemed made) for the taxable 
year of the transferor in which, or with 
which, ends the taxable year of the service 
provider in which such amount is in- 
cludable.!” 


Problems Arising Under 
§ 83 Regulations 


The operational rules of §83 and the 
regulations thereunder work reasonably 
well in the corporate area as well as with 
respect to outright transfers of property in 
exchange for services. However, some very 
troublesome questions arise when the §83 
regulations are interrelated with the pro- 
visions of Subchapter K (containing most 
of the partnership provisions in the Code). 

Reg. §1.83-1(a)(1) provides that if prop- 
erty is conveyed to a party in exchange for 
services and such property is nonvested, 
the transferor of the property will be 
deemed to remain the owner of the prop- 
erty for tax purposes until the property 
vests in the hands of the transferee. If this 
rule is applied to a partnership interest 
which is transferred to a service partner 
subject (for example) to the requirement 
that he render services for a specified 
number of years and with the provision 
that if such condition is not met the interest 
will be forfeited, the following problems 
may arise: 

1. The service partner presumably will 
not be recognized as a partner for tax 
purposes until the restrictions lapse. If 
correct, the service partner’s distributive 
share of profits and losses must be reallo- 
cated to the other partners, even though 
the economic benefit or detriment associ- 
ated with such profits or losses is person- 
ally borne by the service partner. 


2. All cash distributions from the part- 
nership to the service partner will presum- 
ably be taxed to him as ordinary income 
rather than being subject to the normal 
distribution rules of §731. 

3. When the service partner’s interest 
becomes vested and he is recognized as a 
partner for tax purposes, if the partnership 
has liabilities the remaining partners may 
be deemed to have received a constructive 
cash distribution under §752(b) even 
though the service partner may have been 
liable for his allocable share of partnership 
debt from and after the time he originally 
received his partnership interest. 

4. If the service partner happens to be 
the sole general partner of a limited part- 
nership, the partnership could conceivably 
fail to qualify as a true partnership under 
§7701 and the regulations thereunder due 
to the lack of at least one general partner. 

The service partner may avoid the con- 
sequences described above if he makes a 
timely election under §83(b). However, 
this creates a trap for the unwary and there 
may also be overriding reasons not to 
make such an election even if the service 
partner has the benefit of competent tax 
advice. 

A second problem arises under Reg. 
§1.83-6(b) which requires the transferor of 
property in a §83 compensatory transfer to 
recognize gain or loss equal to the differ- 
ence between (1) the amount paid (if any) 
by the transferee of the property plus the 
amount of the deduction (or capital ex- 
penditure) to the transferor under §83(h), 
and (2) the transferor’s basis in the prop- 
erty. This provision is predicated upon a 
long established principle in the tax area 
that if a party transfers property with a 
value in excess of the transferor’s tax basis 
in exchange for either property or services, 
then, in the absence of an applicable non- 
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recognition provision, the transferor will 
be deemed to have “sold” the property for 
its fair market value for tax purposes.'® It 
should be noted that the regulations under 
§1032 exempt corporations from recog- 
nizing income upon transfers of their 
stock for services, but the regulations 
under §721 do not provide similar amnesty 
for partnerships. Reg. §1.83-6(b) does not 
describe how this rule should be applied if 
the “property” transferred is a partnership 
interest. 

Another problem arises under Reg. 
§1.721-1(b)(2), which provides that a com- 
pensatory transfer of an interest in part- 
nership capital will be treated as a guar- 
anteed payment under §707(c). Reg. 
§1.707-1(c) requires the partner receiving a 
guaranteed payment to “. . . include such 
payment as ordinary income for his tax- 
able year within or with which ends the 
partnership taxable year in which the 
partnership deducted such payments... .” 
By contrast, §83 and Reg. §1.83-1(a)(1) 
require the recipient of property as com- 
pensation for services to include the value 
of such property in his taxable year in 
which his interest in the property becomes 
substantially vested. Thus, a possible con- 
flict in the income reporting rules exists 
under Reg. §1.721-1(b)(2) and Reg. §1.83- 
1(a)(1). 

Finally, a particularly dangerous trap 
for the unwary exists under a 1982 decision 
of the Tax Court in Alves v. Commission- 
er, 79 T.C. 864 (1982), aff'd., 734 F.2d 478 
(9th Cir. 1984). Under the rationale of the 
Tax Court’s opinion in Alves, a taxpayer 
who pays full value for property may 


nevertheless find himself caught in the web 
of §83 if his interest in such property is 
nonvested and if he fails to file a timely 
election under §83(b). Thus, if a service 
partner acquires a partnership interest 
subject to restrictions which render such 
interest nonvested, but pays the same 
amount for such interest as all other part- 
ners, his interest will nevertheless be sub- 
ject to §83. As a consequence, if the value 
of the interest appreciates twofold before 
the interest becomes vested, this increase in 
value will be taxed to him as ordinary 
income. Section 556 of the Tax Reform 
Act of 1984 provides amnesty from the 
unduly harsh results of the Alves case, but 
only for transfers occurring after June 30, 
1976, and before November 19, 1982. 


Conclusion 

This article highlights only a few of the 
significant problems which exist in this 
area. Taxpayers and their advisors have 
been left to grope in the dark for solutions 
to these and many more problems for more 
than a decade. However, most if not all, of 
the problems discussed in this article can 
be adequately dealt with by amending the 
regulations under §§83 and 721. The Part- 
nerships Committee of the American Bar 
Association Tax Section is currently con- 
sidering a proposed revision to both regu- 
lations addressing many of the problems 
discussed above and which, if approved by 
the entire ABA Tax Section, would be 
submitted to the Treasury for its consid- 
eration. The American Law Institute has 
also called for new legislation dealing with 
some of these problems.!9 In the absence of 


“| bet you were wondering what | could possibly do in my closing 
to pull this one out, right?” 
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any such legislation, or until the Treasury 
or the courts take a more definitive stance 
on the taxation of compensatory transfers 
of partnership interests, the law will re- 
main in a very confused state. BJ 


' Reg. §1.721-1(b)(1); see, also, United 
States v. Frazell, 335 F.2d 487 (Sth Cir. 1964). 

2 This presumes that, upon a liquidation of 
the partnership immediately after its formation, 
B would be entitled to receive $50,000 (repre- 
senting 50% of partnership capital). If, on the 
other hand, A is entitled to be repaid his initial 
$100,000 before anything is distributed to B, B 
would be deemed to have received only an 
interest in partnership profits which will be 
discussed infra. 

3 See, e.g., Reg. §1.721-1(b)(1); United 
States v. Frazell, 335 F.2d 487 (Sth Cir. 1964); 
and Hensel Phelps Construction Co., 74 T.C. 
939, affd., 83-1 U.S.T.C. 99270 (10th Cir. 
1983). This is also consistent with the general 
rule that a person who receives property in 
consideration for services rendered by him will 
be taxed on the value of the property received. 
Reg. §1.61-2(d)(1)(i). 

4 See, e.g., A. WILLIS, WILLIS ON PARTNER- 
SHIP TAXATION, §9.07 (Ist ed., 1971). 

5 1960-1 C.B. 174. 

6 1970-2 C.B. 100, Ex. 5. 

7 See, e.g., Wheeler v. Commissioner, 37 
T.C.M. 883 (1978); Rev. Rul. 77-84, 1977-1 C.B. 
173. 

8 St. John v. United States, 84-1 U.S.T.C. 
49158 (C.D. Ill. 1983); and Kenroy v. Commis- 
sioner, 47 T.C.M. 1749 (1984). 

9 June 30, 1969, was the effective date of §83. 

10 Prop.Reg. §1.721-1(b)(1) 

'! For a definition of “transferable” and 
“nontransferable,” see, Reg. §1.83-3(d). 

'2 For a definition of “substantial risk of 
forfeiture,” see, Reg. §1.83-3(c). 

13 §83(a). 

14 Td. 

15 §83(b)(1). 

'6 Reg §1.83-6(a)(1). It should also be noted 
that Reg. §1.83-6(a)(2) provides that if the 
transferee of the property is an employee of the 
transferor, the availability of a deduction is 
conditioned upon the transferor-employer de- 
ducting and withholding upon the transfer in 
accordance with §3402. 

'7 §83(h). 

'8 See, generally, United States v. Davis, 370 
U.S. 65 (1962); United States v. General Shoe 
Corp., 282 F.2d 9 (6th Cir. 1960); and Kenan v. 
Commissioner, 114 F.2d 217 (2d Cir. 1940). 

19 A.L.I. Proposals for Changes in the Rules 
for Taxation of Partners (Tentative Draft No. 3, 
March 27, 1979). 
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Criminal Law 


Bail Pending Appeal in Federal Criminal Cases— 
Major Changes and Questions Concerning New 1984 Bail Reform Act 


by Samuel Robert Mandelbaum 


It is with some frequency now that 
federal criminal trials conclude with the 
following dialogue: 

“THE COURT: Madame Clerk, would 
you please publish the verdict of the jury at 
this time in open court. 

“THE CLERK: Yes, your Honor. ‘We, 
the members of the jury, find the defendant 
guilty of the offenses charged against him 
in all counts of the indictment. So say we 
all this 15th day of October, 1984.’ 


* * * 


“DEFENSE ATTORNEY: On the de- 
fendant’s behalf, I would request that the 
Court consider entry of an order allowing 
the defendant to remain at liberty on bond 
pending his appeal. 

“THE COURT: What says the gov- 
ernment with regard to the matter of the 
defendant being on post-trial bond, and 
what about this new bail act that was just 
enacted three days ago?” 

As uncomplicated as it might have been 
in the past to make a determination con- 
cerning post-trial bail, there has been con- 
troversy and variation in the federal courts 
nationwide as to what bail statute should 
be applied, the interpretation of the ap- 
plicable statutes, and whether those laws 
with respect to bail are constitutional. This 
controversy essentially began on October 
12, 1984, when Congress enacted, as part 
of the new Comprehensive Crime Control 
Act, the Bail Reform Act of 1984 (18 
U.S.C.§3143(b)). 

Prior to the enactment of the 1984 Act, 
post-trial bail was subject to the former 18 
U.S.C.§§3146 and 3148 and former 
Fed.R.App.P. 9(c). Under those provi- 
sions, convicted defendants were entitled 
to release on bail pending appeal unless no 
one or more conditions of release would 
reasonably assure that they would not flee 
or pose a danger to any other person or to 
the community, or unless their appeal was 
“frivolous” or taken for the purpose of 


delay.! The burden was on the government 
under the former law to show that the 
appeal was frivolous and was taken for 
delay. The defendant simply bore the 
burden of showing he would not flee and 
was not a danger to the community.” 

The 1984 Bail Reform Act has signif- 
icantly altered the criteria for release on 
bail pending appeal and has shifted the 
burden onto the convicted defendant to 
prove he meets all the new criteria.‘ It also 
reversed the prior statutory presumption 
which had strongly been in favor of bail 
pending appeal.’ The new Act provides: 

Release or Detention Pending Appeal by the 
Defendant.—The judicial officer shall order 
that a person who has been found guilty of an 
offense and sentenced to a term of imprison- 
ment, and who has filed an appeal or a petition 
for a writ of certiorari, be detained, unless the 
judicial officer finds— 

(1) by clear and convincing evidence that the 
person is not likely to flee or post a danger to the 
safety of any other person or the community if 
released pursuant to section 3142(b) or (c); and 

(2) that the appeal is not for purpose of delay 
and raises a substantial question of law or fact 
likely to result in reversal or an order for a new 
trial. 

The questions arising stem from the 
varying interpretations of “a substantial 
question of law or fact likely to result in 
reversal,” the effect of the ex post facto 


clause, and the constitutionality of the new 
presumption against post-trial bail. 

@ What is a “substantial question . . . 
likely to result in reversal?” 

In United States v. Miller, 753 F.2d 19 
(3d Cir., 1985), one of the earliest decisions 
on the 1984 Act, the federal district judge 
had denied bail pending appeal to a de- 
fendant, statirg that the Act 


practically means that the district judge had 
to determine that he has probably made an error 
in the decision that he has rendered in the lower 
court. . . . It would be, I think, a very rare case 
that the judicial officer would make such a 
finding, but I think that’s the intent and purpose 
of the statute, it seems to me rather clear they do 
not intend persons to remain on bail where an 
appeal is filed.® 


However, the Third Circuit in Miller’ 
held that the district judge “incorrectly 
interpreted” the new provision as literally 
requiring his finding that the conviction he 
had entered is “likely” to be reversed: 


[We] are unwilling to attribute to Congress 
the cynicism that would underlie the provision 
were it to be read as requiring the district court 
to determine the likelihood of its own error. A 
district judge who, on reflection, concludes that 
s/he erred may rectify that error when ruiing on 
post-trial motions. Judges do not knowingly 
leave substantial errors uncorrected, or delib- 
erately misconstrue applicable precedent. Thus, 
it would have been capricious of Congress to 
have conditioned bail only on the willingness of 
atrial judge to certify his or her own error. 

The court in Miller attempted to analyze 
Congress’s intent with regard to the new 
provision: 

For a similar reason, the phrase “likely to 
result in reversal or an order for a new trial” 
cannot reasonably be construed to require the 
district court to predict the probability of rever- 
sal. The federal courts are not to be put in the 
position of “bookmakers” who trade on the 
probability of ultimate outcome. Instead, that 
language must be read as going to the signif- 
icance of the substantial issue to the ultimate 
disposition of the appeal. A question of law or 
fact may be substantial but may, nonetheless, in 
the circumstances of a particular case, be con- 
sidered harmless, to have no prejudicial effect, 
or to have been insufficiently preserved. A court 
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may find that reversal or a new trial is “likely” 
only if it concludes that the question is so 
integral to the merits of the conviction on which 
defendant is to be imprisoned that a contrary 
appellate holding is likely to require reversal of 
the conviction or a new trial. 

And the Miller court proceeded to con- 
strue a “substantial question” as “one 
which is either novel, which has not been 
decided by controlling precedent, or which 
is fairly doubtful.”® Accordingly, the 
Miller decision enunciated a four-step 
criteria which the defendant has the 
burden to establish:° 

(1) that the defendant is not likely to flee 
or pose a danger to the safety of any other 
person or the community if released; 

(2) that the appeal is not for purpose of 
delay; 

(3) that the appeal raises a substantial 
question of law or fact; and 

(4) that if that substantial question is 
determined favorably to defendant on 
appeal, that decision is likely to result in 
reversal or an order for a new trial of all 
counts on which imprisonment has been 
imposed. 

A month after Miller, the 11th Circuit in 
United States v. Giancola, 754 F.2d 898 


(11th Cir., 1985) adopted the Third Cir- 
cuit’s four-step criteria for post-trial re- 
lease, similarly finding that the Middle 
District of Florida Judge John A. Reed 
had “incorrectly interpreted” the “likely” 
reversal provision of the 1984 Bail Act.!° 
The 11th Circuit panel defined what it 
believed to be a “substantial question” for 
review on appeal, somewhat differently 
than the Miller definition: “one of more 
substance than would be necessary to 
finding that it was not frivolous. It is a 
‘close’ question on one that very well could 
be decided the other way.”!! Whether a 
question is “substantial” must be deter- 
mined on a case-by-case basis. !2 

Shortly thereafter, the Seventh Circuit 
in United States v. Molt, 758 F.2d 1198, 
1200 (7th Cir., 1985), followed the Gian- 
cola view, also holding that a substantial 
question “is a ‘close’ question or one that 
well could be decided the other way.” 

The Ninth Circuit in United States v. 
Handy, 761 F.2d 1279 (9th Cir., 1985) cited 
the Miller four-step test, but provided fora 
significantly more liberal construction of 
the “substantial question” requirement. 
Concluding that “a ‘substantial question’ 


is one that is ‘fairly debatable,””!3 the court 
in Handy relied upon the Supreme Court’s 
1983 decision in Barefoot v. Estelle,'4 
where the Supreme Court had defined “a 
‘substantial question’ as one that poses 
issues ‘debatable among jurists of rea- 
son.’”!5 However, the Ninth Circuit ex- 
pressly rejected the 11th Circuit’s sugges- 
tion in Giancola that a “substantial ques- 
tion” is a “close” one,'® noting that “[tJhe 
difference between the terms ‘not frivo- 
lous’ and ‘substantial’ is perhaps one of art 

. subject to subtle analysis.”!7 The 
Ninth Circuit also declined to require a 
finding that a reversal of a conviction is 
“likely.” 

The pendulum soon shifted the other 
way with the Tenth Circuit’s United States 
v. Affleck, 765 F.2d 944 (10th Cir., 1985). 
In a five-two en banc decision, the majority 
agreed with the 11th Circuit’s Giancola 
definition of a substantial question as 
being “of more substance than. . . not 
frivolous” and a “close” question.!® 
Adopting but deviating from the Third 
Circuit’s Miller analysis, the Tenth Circuit 
excepted “but we apply a somewhat 
stricter interpretation of what constitutes 
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a ‘substantial’ question of law or fact, 
which we believe the statute and its pur- 
pose require. ”!9 

Just which of these varying construc- 
tions will prevail is uncertain at this time, 
and will probably not be resolved until the 
Supreme Court or Congress speaks. 

® Can the 1984 Bail Reform Act be 
constitutionally applied to crimes occur- 
ring before its enactment without violating 
the ex post facto clause? 

In the months immediately following the 
enactment of the 1984 Act, several federal 
decisions held that the new Act could not 
constitutionally be applied to crimes 
occurring before October 12, 1984. These 
decisions basically viewed the new Act as a 
“substantive” change of law in a “pro- 
cedural” form. See, United States v. 
Cirrincione, 600 F.Supp. 1436 (N.D.IIL., 
1985) (accelerating the time when impris- 
onment commences for defendants who 
elect to appeal and who could establish 
eligibility for release under the old but not 
the new statute, thereby eliminating the 
expectation of reversal and hope of release 
from sentence, constitutes an “increase in 
punishment” that is not merely proce- 
dural); United States v. Dante Gill, Crim. 
Case No. 84-87 (W.D.Pa., 1984) (provi- 
sions restricting bail pending appeal con- 
stituted a “substantive and substantial 
change in the law” which was ex post facto, 
and shift in the burden of proof regarding 
entitlement to bail also ex post facto);?° 
United States v. McMahan, Crim. Case 
No.84-200 (D.S.C., 1985), reversed in 2-1 
split decision, Appeal No. 85-5061 (4th 
Cir., 1985). Cf: United States v. Fer- 
nandez- Toledo, 749 F.2d 703, 705 (11th 
Cir., 1985) (defendant that had been re- 
leased on bail pending appeal shortly prior 
to effective date of the 1984 Act had a 
vested, antecedent right to bail, and the 
new Act standards could not be applied to 
cause a recission of bail). 

However, the ex post facto question was 
soon being resolved by federal courts’ 
decisions the other way: that the new Act 
was merely “procedural.” See Miller?! 
(“The availability vel non of bail pending 
appeal .. . is a procedural issue rather 
than a type of punishment to which the Ex 
Post Facto Clauses apply”); Affleck? (new 
Act “does not in any way alter the ‘quan- 
tum of punishment’ imposed on criminal 
defendants”); United States v. Ballone, 762 
F.2d 1381, 1383 (11th Cir., 1985) (“change 
in standards governing availability of bail 
pending appeal is procedural, and not an 
increase in punishment prohibited by the 
ex post facto clause”). And in Molt,?3 the 


Seventh Circuit held that the new Act 
provision does not “alter a substantial 
right”: 

For though we have been speaking of the Bail 
Reform Act as if it had abolished the right to bail 
pending appeal, it did no such thing; it merely 
made it harder to get bail pending appeal—and 
maybe not much harder, if the Third, Ninth, and 
Eleventh Circuits are correct. The change in the 
balance of advantages against the defendant is 
too slight to bring the change within the scope 
of the ex post facto clause. 

While the “procedural” vs. “substan- 
tive” debate continues, the decisional score 
to date favors the new Act as being a 
procedural change. Since the more recent 
Supreme Court decisions seem to attach 
constitutional dimension to bail pending 
appeal, it cannot be said with certainty that 
the Supreme Court will readily affirm the 
latter line of cases deeming the new Act to 
be a merely procedural change. In both 
Harris v. United States, 404 U.S. 1232 
(1971) and Truong Dinh Hung v. United 
States, 439 U.S. 1326, 1329 (1978), the 
Supreme Court had released appellants on 
bail pending appeal who had been denied 
bail by their trial courts, holding: 


While there is no automatic right to bail after 
convictions. . . . The command of the Eighth 


Amendment that “Excessive bail shall not be 
required . . .” at the very least obligates judges 
passing upon the right to bai! to deny such relief 
only for the strongest of reasons. (Italics 
present) 


The Supreme Court in the 1978 Truong 
case even termed the question of bail 
pending appeal to be one of “constitu- 
tional dimension.””4 See also: Patterson v. 
United States, 75 S.Ct. 256, 257 (1954), 
where the Supreme Court held: “[T]he 
actual operation of appellate procedure 
should not be allowed, through the denial 
of bail, to render the right to appeal 
nugatory.” And the Supreme Court noted 
in Bandy v. United States, 81 S.Ct. 197, 
198 (1960) that imprisonment pending 
appeal also impinges upon a defendant’s 
ability to pursue effectively his right to 
appeal: 

The wrong done by denying a release is not 
limited to the denial of freedom alone. That 
denial may have other consequences. In case of 
reversal, he will have served all or part of a 
sentence under an erroneous judgment. Im- 
prisoned, a man may have no opportunity to 
investigate his case, to cooperate with his coun- 
sel, to earn the money that is still necessary for 
the fullest use of his right of appeal. 

@ Is the 1984 Act constitutional? 

As noted, the new Act creates a pre- 
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sumption against bail pending appeal and 
shifts the burden onto the defendant/ap- 
pellant to establish that his appeal presents 
“a substantial question of law or fact likely 
to result in reversal.”25 This plain language 
of the new Act stimulates certain consti- 
tutional questions. 


First, a district judge is required affirm- 
atively to find of record that the conviction 
he entered contains substantial question(s) 
which are “likely” to be reversed. By virtue 
of just the extremely low statistical reversal 
rate on appeal,” no judge can sincerely 
satisfy this requirement. Moreover, for a 
judge to declare his own rulings and 
judgment to be substantially erroneous is 
essentially to confess to a knowing viola- 
tion of the judicial oath and adjudicative 
responsibilities of a trial judge.2’ By setting 
these standards, it might be said that the 
new Act effectively bars bail pending 
appeal except in the rarest of circum- 
stances. 


Since the Supreme Court has empha- 
sized in its later decisions that bail pending 
appeal is of a “constitutional dimens- 
ion,” and the “command of the Eighth 
Amendment. . . at the very least obligates 
judges passing upon the right to bail [after 
convictions] to deny such relief only for the 
strongest of reasons,”?9 the new Act has yet 


to be evaluated by the Supreme Court as to 
its effect on the fifth, sixth and eighth 
amendments of the Constitution. 

An in-depth constitutional discussion of 
the new Act appears in Affleck,3° where the 
Tenth Circuit’s majority upheld the new 
Act’s constitutionality. However, in a 
lengthy minority opinion, two of the cir- 
cuit courts’ judges declared the new Act 
unconstitutional as violative of the due 
process and ex post facto clauses and the 
eighth amendment.3! 


Conclusion 

A comprehensive opinion addressing 
the foregoing questions and issues is 
awaited from the Supreme Court and/or 
Congress. Until then we might expect 
continuing variance of decisions on the 
1984 Bail Reform Act from the federal 
district and circuit courts nationwide. BJ 


'Under the Bail Reform Act prior to the 
October 12, 1984, revisions, bail pending appeal 
could be denied “only as a matter of last resort.” 
Government.v. Leylock, 678 F.2d 467, 469 (3d 
Cir., 1982); United States v. Provenzano, 605 
F.2d 85, 94 (3d Cir., 1979). There had been a 
policy “strongly favoring post-trial release.” 
United States v. Hearst, 424 F.Supp. 318 (N.D. 
Calif., 1976). 

2 See United States v. Affleck, 765 F.2d 944, 
946 (10th Cir., 1985). 
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318 U.S.C. §3143(b)(1984). 

4See United States v. Giancola, 754 F.2d 
898, 901 (11th Cir., 1985). 

5Id., at p. 900. 

6 Cited at 753 F.2d at p. 22. 

7 753 F.2d at p. 23. 

8 Id. 

9753 F.2d at p. 24. 

10754 F.2d at p. 901. 

12 Td. 

13.761 F.2d at 1283. 

14 463 U.S. 880 (1983). 

18761 F.2d at 1282. 

16 761 F.2d at 1282 note 2. 

'7 761 F.2d at 1282 note 1. 

18 765 F.2d at 952. 

19 Id. (Emphasis added) 

20 The Gill decision is cited in Cirrincione, 600 
F.Supp. at 1442. 

21 753 F.2d at 21. 

22 765 F.2d at 951. 

23758 F.2d at 1201. 

24439 U.S. at 1329 (1978). 

25 See Giancola, 754 F.2d at 900-901. 

26 According to Chief Judge John C. Godbold 
of the Ilth Circuit in a speech before the 
American Judicature Society in June 1984: 
“The normal reversal rate for appeals is 
15%-20%.” FLORIDA BAR NEws, July 15, 1984 
issue at p. 3. 

27 The ABA Code of Judicial Conduct im- 
poses express “adjudicative responsibilities” 
upon judges: “A judge should be faithful to the 
law and maintain professional competence in 
it.” Canon 3A(1); “A judge should respect and 
comply with the law.” Canon 2A. 

28 Truong Dinh Hung, 439 U.S. at 1329. 

29 Harris, 404 U.S. at 1232; Truong Dinh 
Hung, 439 U.S. at 1329. 

30 765 F.2d at 944. 

31 765 F.2d at 954-962. 
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Administrative Law 


Staying the Agency’s Hand in 


the Enforcement of License Suspension 


by George L. Waas 


Proceedings to obtain a stay of a final or 
nonfinal order pending judicial review are 
governed generally by Fla. R. App. P. 
9.310. This rule requires the filing of a 
motion with the lower tribunal as a condi- 
tion precedent to obtaining a stay unless: 

1. the order is exclusively a money 
judgment (in which instance a bond re- 
quirement is imposed); 

2. the appellant is a public body or 
officer; or 

3. judicial review considerations are 
subject to general law. 

The “general law” applicable to judicial 

review of proceedings governed by the 
Administrative Procedure Act! is F.S. 
120.68. Subsection (3) pertains to stays and 
provides that: 
The filing of the petition does not itself stay 
enforcement of the agency decision, but if the 
agency decision has the effect of suspending or 
revoking a license, supersedeas shall be granted 
as a matter of right upon such conditions as are 
reasonable, unless the court, upon petition of 
the agency, determines that a supersedeas could 
constitute a probable danger to the health, 
safety, or welfare of the state. The agency may 
also grant a stay upon appropriate terms, but, 
whether or not the action has the effect of 
suspending or revoking a license, a petition to 
the agency for a stay shall not be a prerequisite 
to a petition to the court for supersedeas. In any 
event, the order shall specify the conditions, if 
any, upon which the stay or supersedeas is 
granted. 


Background, Stays Generally 

In order to understand the application 
of this statute to administrative appeals, it 
is necessary briefly to discuss what a stay is 
and is not. 

A stay suspends the lower tribunal’s 
authority to issue an execution upon the 
order on appeal; it does not annul the 
decision—only its enforcement. Pennsyl- 
vania Threshermen & Farmers’ Mutual 
Casualty Insurance Company v. Barrett, 
174 So. 2d 417 (Fla. 3d DCA 1965); Pan 
American Surety Company v. St. Ana, 105 
So. 2d 500 (Fla. 3d DCA 1958). In City of 


and Revocation Orders 


Plant City v. Mann, 400 So. 2d 952, 
953-954 (Fla. 1981), the Supreme Court 
said, 


(a) supersedeas on appeal from a final judgment 
stays the execution but does not undo the 
performance of the judgment. (citation omitted.) 
Being preventive in its effect the stay does not 
undo or set aside what the trial court has 
adjudicated, (citation omitted), it merely sus- 
pends the order. 

In recognition of this, the court further 
declared that its responsibility with regard 
to astay 
is to restore the situation as equitably as prac- 
tically possible to the same status as would have 
existed if the stay order had not been ordered. 
400 So.2d at 954. 

Popular Misconception 

The distinction between annulling the 
order in toto as opposed to staying its 
enforcement is critical, for there is a line of 
thought to the effect that when an order is 
adverse to a public body or officer, the 
order itself is stayed upon the bare filing of 
the appeal papers under the automatic stay 
provision referenced above. This, accord- 
ing to this line of thought, permits the 
public body or officer to act as if that order 
was never issued. 

An example of this line of thought in 
action is when a lower court declares a 
statute unconstitutional, a public entity 
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perfects an appeal and then takes whatever 
action is authorized by that statute during 
the pendency of the appeal, which action is 
| to the detriment of a private individual or 
~ entity. Conventional wisdom calls for the 


affected party to move in the lower tri- 
bunal for the setting aside of that “auto- 
matic stay” which the public entity believes 
it has by operation of Fla R. App. P. 
9.310(b) (2); however, it is submitted that 
this approach is erroneous because it con- 
fuses a stay of the order in toto as opposed 
to a stay of its enforcement, by the lower 
tribunal. It is the failure to consider the 
order plus its commands as separate cate- 
gories which gives rise to this confusion. 

An excellent example of this relation- 
ship is a judgment for dissolution of mar- 
riage awarding alimony. The dissolution 
portion stands pending appeal because 
such a declaration requires no execution or 
enforcement; the alimony award, however, 
being a command beyond the declaration 
and in the nature of a money judgment, is 
subject to stay under subsection (b) (1) of 
Fla. R. App. P. 9.310 and is the only 
portion of the judgment that is subject to 
stay without further judicial action. 

When a statute is declared unconstitu- 
tional, there is nothing further to enforce. 
Since a stay does not annul the decision, it 
must stand during judicial review, unless 
the matter is further addressed by the 
court. If an agency chooses to act in 
reliance upon that statute, the agency 
would appear to be subject to a prohibition 
action.” 


F.S. §120.68(3) 

Upon this premise, we turn to F.S. 
§120.68(3). 

Stays of administrative orders generally 
are governed by Fla. R. App. P. 9.310 
except that there is no condition precedent 
to filing a motion for stay with the agency. 
However, when the agency action involves 
the suspending or revoking of a license, 


| 


F.S. §120.68(3) takes precedence over the 
above-cited appellate rule and provides 
that astay “shall be granted as a matter of 
right upon such conditions as are reason- 
able, unless the court, upon petition of the 
agency, determines that a supersedeas 
would constitute a probable danger to the 
health, safety, or welfare of the state.” 

This statute confirms legislative recog- 
nition that a professional or occupational 
license is a valuable property interest, State 
ex rel. Estep v. Richardson, 148 Fla. 48, 3 
So. 2d 512 (1941); disciplinary proceedings 
are penal in nature, State ex rel. Vining v. 
Florida Real Estate Commission, 281 So. 
2d 487 (Fla. 1973); and that one should not 
suffer any loss of license by agency decision 
until judicial review has been accorded, 
unless the court itself determines that ex- 
traordinary circumstances require imme- 
diate imposition of the agency-ordered 
penalty. Without the statutory “as of 
right” stay,3 the agency’s discipline becomes 
operational while judicial review of the 
correctness of that discipline is being 
sought. If the agency action is in error and 
this error is determined after a professional 
or occupational licensee has begun suffer- 


ing the penalty, or has suffered the penalty 
during judicial review, that licensee has 
virtually no remedy to compensate for 
such sufferance. 

It appears this is precisely why F.S. 
§120.68(3) was enacted; it constitutes a 
legislative recognition of the balance be- 
tween protecting the rights of the pro- 
fessional or occupational licensee and the 
public interest. If the licensee poses no 
threat to the public health, safety, and 
welfare, then the stay “as of right” is of no 
consequence to the public; if, however, the 
licensee poses such a threat, then under the 
statute, it is up to the appellate court, upon 
filing of a petition by the agency establish- 
ing a prima facie case, to order the “as of 
right” stay be set aside because the extra- 
ordinary nature of the circumstances dic- 
tate that the professional or occupational 
licensee suffer the penalty immediately and 
during the pendency of the appeal. Further, 
this statute reflects recognition that license 
suspension and revocation is the only area 
of administrative law where erroneous 
imposition by an agency leaves the licensee 
without meaningful recourse since that 
licensee will suffer at least some portion of 
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the penalty during the time the agency 
action is under judicial scrutiny. 

What is critical with respect to agency 
orders imposing suspension or revocation 
is that this statute does not vest in the 
agency itself the authority to deny the “as 
of right” stay. In this regard, F.S. §120.68(3) 
provides the only statutory procedure 
governing stays of agency orders imposing 
suspension or revocation of a license. 
When such an agency is faced with a stay of 
enforcement of its decision, the agency’s 
considerations are two-fold: it must either 
identify the reasonable conditions that it 
wishes to impose on the “as of right” stay 
or petition the appellate court for a judicial 
determination that the stay would consti- 
tute a probable danger to the health, safety 
and welfare of the state. 

F.S. §120.68(3) imposes the burden 
upon the agency to overcome the “as of 
right” stay upon the enforcement of any 
agency order suspending or revoking a 
license by requiring the agency to move in 
the appellate court for a set-aside. There is 
no language in the statute authorizing the 
agency to delay consideration of a stay 
motion by refusing to recognize the “as of 
right” stay and identify the conditions (if 
any) the agency wishes to impose upon that 
stay. In this light, F.S. §120.68(3) imposes 
a reasonableness test respecting the time- 
frame within which an agency must act in 
accordance with this statute.4 

In Iturralde v. Department of Profes- 
sional Regulation, ___So.2d ___, 10 FLW 
2221 (Fla. Ist DCA 1985), the court came 
to grips with “as of right” stay provision. 
In Jturralde the court entered an order 
staying the revocation of a Board of Med- 
ical Examiners licensee because, at the 
time of entry, the agency had not peti- 
tioned for a determination that a super- 
sedeas could constitute a probable danger 
to the health, safety or welfare of the state. 
After the court entered its order, the 
agency then petitioned, reciting therein the 
findings of malpractice set out in the 
board’s final order which facts, the court 
said, are clothed in the presumption of 
correctness. The court declared that had 
the agency filed its petition promptly after 
the filing of the notice of appeal, the court 
would not have deemed it necessary to 
enter its stay order, and proceeded to 
instruct agencies that they should not wait 
until an appellant triggers the “as of right” 
stay before petitioning for its set aside. 

Iturralde raises several questions. First, 
if the stay is “as of right,” then is the 
agency’s recognition thereof a ministerial 
function? Second, if an agency delays in 
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addressing the statutory “reasonable con- 
ditions” issue, is the agency estopped from 
asserting a claim respecting ultimate issu- 
ance of a stay? Third, is an agency’s burden 
to set aside met by merely reciting to the 
court those facts as contained in a final 
order? 

The obvious effect of allowing an agency 
to meet its burden by merely reciting the 
findings of fact in the final order is to 
preclude recognition and issuance of the 
“as of right” stay because all the agency has 
to do to overcome the stay is simply recite 
to the court the challenged finding of fact. 
So long as the appellate courts defer to the 
agency’s judgment and exercise of discre- 
tion on this point, the “as of right” stay 
proceedings is an exercise in futility for a 
suspended or revoked licensee. 

In that F.S. §120.68(3) imposes upon the 
agency the obligation to prove to the court 
that a stay would constitute a probable 
danger to the health, safety and welfare of 
the state, it is submitted that the agency’s 
burden in satisfying the appellate court 
under the statute ought to be as profound 
as that imposed upon the agency by the 
emergency suspension provisions of F.S. 
§120.68(7). This is so because the agency 
by petition to the court under F.S. 
§120.68(3) is seeking to overcome the leg- 
islative preference for issuance of the stay 
“as a matter of right” upon reasonable 
conditions when the order on appeal sus- 
pends or revokes a license. Therefore, such 
an agency effort in the face of clear legis- 
lative preference requires that the agency 
burden be as serious as the action the 
agency seeks the court to take. 


The Procedure 

When the agency renders its order sus- 
pending or revoking a license, the licensee 
should immediately notice the appeal and 
ask the agency to recognize the “as of 
right” stay and identify the “reasonable 
conditions” the agency chooses to place 
upon the licensee. Although the license has 
30 days to appeal, it is the agency’s general 
position that the serving of the penalty 
begins upon rendition. Hence, the need for 
speed. The agency is then obligated to 
respond in accordance with the statute 
within a reasonable period of time, in the 
absence of which the licensee should 
promptly move in the appellate court, 
advising that court of the passage of time 
during which the agency has not acted. If 
the agency denies the stay or imposes such 
conditions as to constitute a denial of the 
stay, an appropriate speaking motion to 
the appellate court is in order. (If it is 


determined that proceeding before the 
agency is a futile gesture, F.S. §120.68(3) 
provides that a stay may be sought from 
the appellate court without the necessity of 
first filing with the agency.) 

When the appellate court is the forum, it 
is important that particular attention be 
paid to any factual recitations supporting 
the agency’s claim that a supersedeas 
would constitute a probable danger to the 
health, safety and welfare of the public. If 
the agency made no such allegation during 
the license disciplinary proceedings and, 
more importantly, made no effect to act 
upon the licensee in accordance with the 
emergency suspension provisions of F.S. 
§120.60(7), then there would not appear to 
be any evidentiary basis for the agency’s 
claim. Pay particular attention to the dis- 
tinction between facts of record supporting 
the agency’s claim under the statute as 
opposed to bare argument of counsel.° 


Conclusion 

Because of the obvious adverse effect of 
the enforcement of an agency decision 
suspending or revoking a license, a stay of 
the enforcement of that decision pending 
judicial review is critical. However, whether 
a stay ultimately is granted may well 
depend upon the source of the final order. 
Stays are most difficult—if not impos- 
sible—when the final order either adopts a 
hearing officer’s recommended order im- 
posing license discipline or arises from an 
informal proceedings under F.S. §120.57(2) 
wherein the licensee admits to all of the 
factual allegations. A stay is much easier to 
obtain when the final order reverses a 
hearing officer’s recommended order find- 
ing that no penalty should be imposed. 
Under any circumstance, the deference 
that appellate courts accord administrative 
agencies must be considered. In fine, 
counsel should undertake every effort to 
overcome any and all obstacles to obtain- 
ing a stay when the license is revoked or 
suspended. BJ 


'F.S. Ch. 120. 

2As to the lower tribunal’s authority regard- 
ing automatic stay, see City of Lauderdale Lakes 
v. Corn, 415 So.2d 1270 (Fla. 1982) and St. 
Lucie County v. North Palm Development 
Corporation, 444 So. 2d 1133 (Fla. 4th D.C.A. 
1984). In St. Lucie County, the court held that 
the county was entitled to an automatic stay of 
an order declaring unconstitutional certain por- 
tions of a zoning resolution where the trial 
court’s conclusion that vacation of the stay 
would result in no prejudice to the county was 
not based upon an evidentiary record. What is 
important here is that there are circumstances 
under which a public body or officer will not be 
entitled to an automatic stay; such a determina- 


tion will be based upon the degree of adverse 
consequences balanced between the public gen- 
erally and the interest of the nonpublic party. 

3 The Committee Note to FLa. R. App. P. 
9.310 explicitly recognizes that F.S. §120.68(3) 
guarantees “a stay as of right.” 

4 As to the standard of reasonableness imposed 
upon an agency in considering a motion to stay 
by identification of the “reasonable conditions” 
to be imposed thereon, see United States Service 
Industries—Florida v. State Department of 
Health and Rehabilitative Services, 385 So.2d 
1147 (Fla. Ist D.C.A. 1980). In that case, the 
court spoke of a “rapid hearing.” 

5 Argument of counsel is not evidence, Leon 
Shaffer Golnick Advertising, Inc., v. Cedar, 423 
So. 2d 1015 (Fla. 4th D.C.A. 1982); Stading v. 
Equilease Corporation, 471 So.2d 1379 (Fla. 4th 
D.C.A. 1985). 
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Real Property, Probate& Trust Law 


Remedies for Homeowners and Limitation 
of Actions: The Florida Approach 


by John G. Mac ie III 


There is confusion in Florida between 
two sets of parallel, fundamental theories 
of the law. The first area of confusion 
concerns the distinction between statutes 
of repose and statutes of limitation. A 
statute of limitation establishes a time limit 
within which an action must be brought, 
measured from the time of accrual of the 
cause of action, while a statute of repose 
cuts off the right of action after a specified 
time measured from the delivery of a 
product or the completion of work. The 
traditional justification for imposing stat- 
utes of limitation and statutes of repose is 
to protect parties against stale claims, 
which in many cases might be more easily 
established after a great lapse of time than 
if they had been immediately prosecuted. 

The second area of confusion deals with 
the distinction between the contract theory 
of implied warranty and the tort theory of 
negligence as applied to personal and 
property injuries resulting from construc- 
tion defects. Actions under the implied 
warranty of habitability have their origin 
in both contract and tort law, and conse- 
quently there has been much confusion 
about which type of statute should apply. 
The choice courts make between charac- 
terizing the implied warranty as contract 
or tort is vitally important since the stat- 
utes begin to run upon the occurrence of 
different events. Contract statutes of repose 
usually begin to run upon sale of the 
product, whereas tort statutes of limitation 
usually run from the date of injury. 

In Florida, only purchasers in privity 
with the builder may maintain actions for 
breach of implied warranties of fitness and 
merchantability.' Suits by such privity 
claimants must be brought within four 
years of the completion of the improve- 
ment to real property.2 Subsequent pur- 
chasers have been precluded from suing in 
implied warranty; these nonprivity pur- 
chasers have instead been allowed to 
maintain an action against the builder for 


the negligent performance of a contractual 
obligation.* Such actions also have a four- 
year limitation, which runs from the time 
of injury or from the time when the defect 
was discovered or should have been dis- 
covered. 

While the Florida Legislature has at- 
tempted to remove the distinction between 
implied warranty and negligence, the courts 
have been reluctant to turn their backs on 
the concepts developed from the common 
law. In 1980, the legislature enacted 
§95.11(3)(c) which imposes a 15-year lim- 
itations period on suits connected with the 
construction of improvements to real prop- 
erty. The statute creates absolute immu- 
nity from suit for certain professionals and 
contractors connected with the construc- 
tion of improvements to real property after 
the expiration of 15 years from the com- 
pletion of the building. Thus, suits in 
implied warranty by privity claimants, 
founded on the design, planning, or con- 
struction of a dwelling must be brought 
within four years of the date of completion, 
abandonment of construction if not com- 
pleted, or possession by the owner, which- 
ever is latest. Suits by nonprivity claimants 
based on negligence must be brought 
within four years of the date of injury or 
the time the defect was or should have been 
discovered. 
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There is an exception to the four-year 
limit where latent defects are involved. 
Where there is a latent defect, the four-year 
period begins to run from when the defect 
is discovered or should have been discov- 
ered with the exercise of due diligence. This 
exception for latent defects, however, is 
subject to the limitation that all actions 
must be brought within 15 years of com- 
pletion of the improvement. There is little 
wonder that confusion abounds. This 
paper will explore the approach taken by 
the Florida courts in attempting to avoid 
the 15-year statute of repose and the con- 
fusion as to the interplay between that 
statute and the regular four-year negli- 
gence statute of limitations. 

The 15-year statute of repose in 
§95.11(3)(c) was an attempt by the legisla- 
ture to place limitations on the liability of 
construction professionals. The intended 
effect of the statute was to create absolute 
immunity for certain professionals and 
contractors connected with the construc- 
tion of improvements to real property after 
the expiration of 15 years from the com- 
pletion of the building. The legislature 
predicated the need for the 15-year statute 
of repose on the difficulty of proof which 
accompanies the passage of time.® 

The Florida courts, however, have bal- 
anced this need against the constitutional 
guarantee of a right of access to the courts 
and found the latter interest to be superior. 
The courts are unwilling to leave an injured 
plaintiff without a remedy in the face of the 
legislature’s unconvincing expression of 
public necessity as a rationale for abolish- 
ing all causes of action against construction 
professionals after 15 years. While the 
passage of time does aggravate the diffi- 
culty of producing reliable evidence, it has 
been pointed out that the difficulties of 
proof fall at least as heavily on injured 
plaintiffs who must carry the initial burden 
of establishing that the defendant was 
either negligent and/or has breached an 


implied warranty.’ 

Confusion as to the interplay between 
the 15-year statute of repose in §95.11(3)(c), 
and the regular four-year statute of limita- 
tions in §95.11(3)(a) has allowed the courts 
to engage in judicial gymnastics in their 
attempts to avoid the potentially inequit- 
able results to injured plaintiffs. For ex- 
ample, in Bauld v. Jones, 357 So.2d 401 
(Fla. 1978), an employee of a hospital who 
had been injured by a pneumatic capsule 
brought suit on July 8, 1972, against the 
general contractor who in August 1961 had 
completed the construction work at the 
medical center. At the time of the incident 
(1972), there was only a four-year statute of 
limitations for negligence/ products liabil- 
ity actions in effect. Under that statute the 
plaintiff was entitled to bring suit for a 
four-year period running from the date of 
injury (July 8, 1972—July 8, 1976). 

In 1974, however, there was a substan- 
tial revision of Ch. 95, which imposed a 
12-year limitations period on actions found- 
ed on the design, planning, or construc- 
tion of an improvement to real property. 
This 12-year period was to run from the 
completion of the improvement (August 
16, 1961-August 16, 1973). The effect of 
the revision was to bar the action under the 
four-year negligence/ products liability 
statute of limitations. The intervening re- 
vision would have cut off the action under 
the 12-year real property limitations period 
as well, but a savings clause in §95.022 
allowed the plaintiff the right to bring suit 
until January 1, 1976. 

Faced with the question of the validity of 
the 12-year limitation period, the Supreme 
Court of Florida held that the 12-year 
limitation, as applied in that case, did not 
deny access to courts by abolishing a cause 
of action in violation of art. 1, §21 of the 
Florida Constitution. Thus the revision 
which would have cut off the plaintiff's 
right to sue weathered the constitutionality 
challenge since a one-year grace period was 
provided, the effect of which was not to 
abolish the plaintiff’s cause of action but to 
reduce the period within which suit could 
be commenced from four to three and 
one-half years. 

In the subsequent case of Overland 
Construction Co. v. Sirmons, 369 So.2d 
572 (Fla. 1979), a different result was 
reached. That case was brought against a 
contractor in 1975 for injuries sustained by 
the plaintiff in a building completed in 
1961. The court noted that §95.11(3)(c) 
“creates absolute immunity from suit for 
certain professionals and contractors con- 
nected with the construction of improve- 


ments to real property after the expiration 
of 12 years from the completion of the 
building,” and ruled that this revision of 
the statute “unquestionably abolished” the 
plaintiff's right to sue for his injuries, since 
the 12-year period had run and there was 
no alternative form of redress. 

The only issue for the court then was 
whether the legislature had shown an 
overpowering public necessity for this 
prohibitory provision and an absence of 
less onerous alternatives. The court found 
that the legislature had not expressed any 
perceived need for abolishing a cause of 
action for injuries occurring more than 12 
years after the completion of improve- 
ments to real property and held that the 
statute violated the plaintiff’s constitu- 
tional right of access to the courts. The 
majority distinguished Bauld from Over- 
land because in Bauld the time during 
which the plaintiff could sue was merely 
abbreviated, while in Overland the suit was 
barred altogether. 

The Florida Legislature responded to 
Overland in 1980 by enacting Ch. 80- 
322, Laws of Florida, which extended the 
12-year cap to 15 years within which an 
action may be commenced.’ Moreover, in 


an attempt to justify the 15-year limitation 
period, the legislature at the same time 
issued a preamble to §95.11(3)(c) expres- 
sing the rationale for the limitation period. 
The legislature stated that: 
to permit the bringing of such actions without 
any limitation as to time, places the defendant in 
an unreasonable, if not impossible, position 
with respect to asserting a defense, and . . . 

[Defendants] have no control over an owner 
whose neglect in maintaining an improvement 
may cause dangerous or unsafe conditions . . . 
which may appear to be a part of the original 
improvement, and ... [defendants’] profes- 
sional liability insurance is more difficult to 
obtain if they are exposed to potential liability 
for an indefinite period of time.® 

It may be anticipated that the Florida 
Supreme Court, when faced with the ques- 
tion, will hold that the 15-year statute of 
repose, like the 12-year statute, fails to pass 
constitutional muster because the effect of 
the limitation is to destroy all causes of 
action against builders and related pro- 
fessionals before they legally exist. The 
court should so hold on the basis that while 
statutes of repose are appropriate for 
actions founded in contract such as implied 
warranty, statutes of repose are totally 
inappropriate for actions based on negli- 
gence. 
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It is incumbent that the legislature 
understand this crucial distinction. In 
enacting the 12 and 15-year statutes, the 
legislature attempted to redress a problem: 
construction professionals were exposed 
to potential liability for an indefinite 
period of time after an improvement to real 
property had been completed. It was 
appropriate for the legislature to limit the 
liability of such professionals for implied 
warranties to 15 years. As for negligence, 
however, the problems faced by construc- 
tion professionals caused by the passage of 
time are not unique to the construction 
industry, and the rationale for imposing a 
15-year limit is not sufficiently compelling 
to justify the enactment of legislation 
which, without providing an alternative 
means of redress, totally abolishes an in- 
jured person’s cause of action. 

Finally, the 15-year statute of repose 
impermissibly benefits only one class of 
defendants at the expense of an injured 
party’s right to sue in negligence in viola- 
tion of the constitutional guarantee of 
access tocourts. BJ 


! Gable v. Silver, 264 So.2d 418 (Fla. 1972). 

2 FLA. STAT. §95.11(3)(a), (c) (1979). 

3 Drexel Properties, Inc. v. Bay Colony Club 
Condominium, Inc., 406 So.2d 515 (Fla. 4th 
D.C.A. 1981); Parliament Towers Condomin- 
ium v. Parliament House Realty, Inc., 377 So.2d 
976 (Fla. 4th D.C.A. 1980); Strathmore River- 
side Villas Condominium Assoc., Inc. v. Paver 
Dev. Co., 369 So.2d 971 (Fla. 2d D.C.A. 1979), 
cert. denied, 379 So.2d 210. 

4A.R. Moyer, Inc. v. Graham, 285 So.2d 397 
(Fla. 1973). The court stated that “the principle 
is established that a third party general con- 
tractor, who may foreseeably be injured or 
sustain an economic loss proximately caused by 
the negligent performance of a contractual duty 


of an architect, has a cause of action against the 
alleged negligent architect, notwithstanding the 
absence of privity.” Jd. at 402 (emphasis added). 

5 FLA. STAT. §95.11(3)(c) (1979). 

6 See infra note 9 and accompanying text (for 
preamble to §95.11(3\(c)). 

7 Overland Constr. Co. v. Sirmons, 369 So.2d 
572 (Fla. 1979). 

8 FLA. STAT. §95.11(3)(c). 

9 Preamble to Ch. 80-322, Laws of Florida. 

Although the question was essentially avoided 
by the court, the constitutionality of the statute 
has recently been raised in Durring v. Reynolds, 
Smith & Hills, 471 So.2d 603 (Fla. Ist D.C.A. 
1985). In that case, the plaintiffs, who were 
injured on April 18, 1979, in an automobile 
accident brought suit against the designer of the 
interstate highway and bridge on which they 
were injured. Construction of the road and 
bridge was completed in 1962. Plaintiffs filed 
suit on April 13, 1983, less than four years after 
the accident, but more than 15 years after 
completion of the road and bridge. The trial 
court, citing Bauld, entered summary judgment 
because “each plaintiff had from the date of the 
accident, April 18, 1979, until July 2, 1980 [in 
which] to file their action [although] they failed 
to do so.... [E]ach plaintiff was afforded a 
reasonable time to act prior to having her cause 
of action barred,” apparently reasoning that the 
application of the 15-year statute did not abolish 
the plaintiffs’ cause of action, “but merely 
shortened the time within which it should have 
been brought.” The trial court further deter- 
mined that the “legislature has expressed an 
overpowering public necessity in its reenactment 
of section 95.11(3)(c) ... and that there is no 
alternative means for meeting the public neces- 
sity expressed by the legislature.” Jd. at 606. 

The arguments made by the parties are espe- 
cially noteworthy: 

“On appeal plaintiffs take three basic posi- 
tions. First, they contend that chapter 80-322 
should not be applied retroactively to their cause 
of action and that regular four-year statute of 
limitation is applicable to their claim. Second, 
they contend the absence of a savings clause 
similar to that in chapter 74-382 renders the 
application of the new statute to their cause of 


© 


“| did make it clear that | require my fee in advance, didn't 1?” 


action unconstitutional. Third, they argue that 
the recitals by the legislature in the preamble to 
chapter 80-322 are insufficient to demonstrate 
an overpowering public necessity for the abol- 
ishment of their causes of action and that the 
legislature has not shown that no alternative 
method of meeting such public necessity exists. 

“[Defendant] responds that chapter 80-322 
was enacted to overcome the Supreme Court’s 
Overland decision by curing the constitutional 
infirmities discussed in that opinion. Appellee 
argues that the facts recited in the preamble 
demonstrate the requisite public necessity for 
abolishing plaintiffs’ causes of action and that 
the statute, perforce, must be applied retro- 
actively because it is a statute of repose.” 

The court avoided the constitutional ques- 
tions and reversed on the ground that the 
15-year statute of repose must be construed to 
have only prospective effect and applies only to 
causes of action which occur or accrue after its 
effective date of July 3, 1980. In so holding, the 
court did point out that the time period of 14 
months between the date of the accident and the 
effective date of the statute did not obviate the 


' constitutional problems presented by the legis- 


lature’s failure to provide a savings clause in ch. 
80-322, because, citing Dewberry v. Auto-Owners 
Insurance Co., 363 So.2d 1077, 1080 (Fla. 1978), 

“the citizens of this State cannot be charged 
reasonably with notice of the consequences of 
impending legislation before the effective date of 
that legislation, for it is generally accepted that a 
statute speaks from the time it goes into effect.” 
Durring, at 607. 

Thus, constitutional issues raised in Durring, 
as well as the keystone question of whether the 
legislature, in increasing the absolute limit on 
causes of action against construction profes- 
sionals from 12 to 15 years, have satisfied the 
constitutional mandate of art. I, §21 of the 
Florida Constitution which provides that “{t]he 
courts shall be open to every person for redress 
of any injury, and justice shall be administered 
without sale, denial or delay.” 
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Compelling Expert Testimony— 
Can (and Should) You Do It? 


by Gary D. Fox 


When can a party compel an expert 
witness to testify at deposition or trial? The 
Florida Rules of Civil Procedure provide 
no clear answer to this question nor do the 
Florida cases shed any meaningful light on 
the issue. The answer lies largely in cases 
decided under the federal rules and in case 
law from other jurisdictions. 

As the litigation process becomes in- 
creasingly more “expert-oriented,” the 
question of when you can compel an 
expert to testify becomes more relevant 
and more critical. The purpose of this 
article is to discuss the different rules and 
principles governing when a party may 
compel an expert to testify. 


Historical Perspective 

Most of the early cases on the subject 
addressed the question of whether a party 
could compel an expert witness to testify 
without payment of an expert witness fee.! 
In most of the reported decisions, the 
expert witness—usually a physician—re- 
fused to testify unless the party calling him 
paid the witness a “fee.”? 

Prior to the enactment of the Rules of 
Civil Procedure providing for payment of 
expert witness fees, the law on this issue 
was fairly well-settled. A party was per- 
mitted to subpoena an expert and elicit 
both fact and opinion testimony that was 
within the expert’s knowledge, without 
payment of an expert witness fee.3 The 
witness was entitled only to the same 
statutory witness fee to which other non- 
expert witnesses were entitled. The theory 
was that the expert had a duty, as acitizen, 
to testify as to facts and opinions that were 
within his knowledge.* Although there was 
a split of authority, the majority of cases 
rejected the argument that the expert’s 
opinions were a form of “property right” 
which the expert could not be required to 
divulge without being compensated for the 
same. 

The only distinction recognized was that 


a party could not compel an expert to 
perform any tests, studies or experiments 
in order to arrive at an opinion without the 
payment of an expert fee. Any opinions 
already formed, however, were required to 
be disclosed.® 


Applicable Florida Rules 

Under Fla.R.Civ.P. 1.390, an expert 
may be deposed in accordance with the 
same rules applicable to other witnesses. 
This rule, of course, at least implicitly 
conflicts with Fla.R.Civ.P. 1.280(b)(3)(A), 
which has been interpreted to mean that a 
party does not have an absolute right to 
depose another party’s expert, but must 
first attempt to obtain the witness’ opinion 
through interrogatories. This procedure is 
obviously not required in the case of a lay 
witness and thus there is an apparent 
conflict between the two. 

Arguably, as to the expert who has not 
been employed by the other party, the 
Florida rules give a party the absolute right 
to take the deposition of any expert in any 
field of endeavor, subject only to the re- 
quirement that an expert witness fee be 
paid. It is likely, however, that when called 
upon to address the issue, Florida courts 
will acknowledge that a party’s right to 
compel an expert to testify is not without 


limits and that, as discussed below, there 
are substantial practical and policy reasons 
for placing limitations on the right. 


Experts Retained by Opposing Party 

As to experts retained by the opposing 
party, the rules are relatively clear. Al- 
though most reasonable trial lawyers today 
agree to permit opposing counsel to depose 
their experts who will testify at trial with- 
out obtaining leave of court, a party may, 
nonetheless, rely on the provisions of Rule 
1.280(b)(3)(A) and require the opposing 
side to first proceed by interrogatory. If the 
answers to interrogatories are inadequate, 
a party may then seek leave of court to 
depose the expert. 

To depose experts specially retained by 
the opposing party who will not be called 
as a witness at trial, a party must meet the 
requirements of Rule 1.280(b)(3)(B), which 
requires a showing of exceptional circum- 
stances.’ One such circumstance is where 
an expert retained by the opposing party 
has examined documents, tangible items 
or accident scenes which have been either 
destroyed or significantly altered before 
the party seeking discovery was given 
equal access to the documents or informa- 
tion.* Another instance is where a party is 
unable to obtain his own expert because of 
the field of experts in the relevant area is 
too limited.? If a party can demonstrate 
these or other exceptional circumstances, 
the deposition of the opposing nonwitness 
expert should be permitted. 


Use at Trial of Opposing Expert 

Suppose during the course of discovery 
the defendant’s expert had been deposed 
and his testimony was useful to the plain- 
tiff. Can the plaintiff compel, by subpoena, 
the testimony of that expert at trial? 
Florida courts have not addressed the 
issue.!0 

Under Fla.R.Civ.P. 1.330(a)(3)(F), any 
party may use the deposition of any expert 
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taken in the case. In light of this rule, 
therefore, there should be no doctrinal or 
legal impediment to permitting a party to 
subpoena another’s expert. Moreover the 
best argument against it is that it would 
substantially disrupt a party’s ability to 
present his case in his own way. Clearly, 
however, there is no legal or evidentiary 
privilege which would prohibit the adverse 
expert from being compelled to testify. 


Experts not Specially Retained by the 
Parties 

The situation involving expert witnesses 
who have not been specially retained by 
either party presents, perhaps, the most 
vexing legal and practical problems in this 
context. Generally, most courts seem to 
have adopted the view that a party can 
subpoena an expert not specially retained 
by the parties and require the witness to 
state whatever opinions he has on issues 
within his expertise and applicable to the 
case.'! A party cannot, however, require or 
compel an expert to conduct studies or 
experiments or prepare himself for trial.!2 

Perhaps the leading case on the issue is 
Kaufman v. Edelstein, 539 F.2d 811 (2d 


Cir. 1976), arising out of the mammoth 
antitrust litigation between the govern- 
ment and IBM. At issue in Kaufman was 
whether the government could subpoena 
and compel testimony from a partner in an 
accounting firm and a staff member of a 
management consulting firm. The wit- 
nesses objected to testifying on the grounds 
that the government was seeking to elicit 
testimony that went to “the very core” of 
their expertise and which they considered 
“a proprietary asset” available only to 
their employers and to those for whom 
they chose to work. /d. at 813. 

The court overruled the objections of the 
witnesses and required them to testify. The 
basis for the decision was that neither the 
federal common law, nor the Federal 
Rules of Evidence recognized any general 
privilege for experts, or any right on the 
part of a witness to withhold expert 
knowledge either in the form of factual 
knowledge or opinions previously formu- 
lated. Id. at 819-20. The court further noted 
that the fact the expert would be required 
to testify against his will was not a justi- 
fication for permitting him to refuse to 
testify. Jd. at 821. 
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The court recognized, however, that 
there might be exceptions to the rule. One 
example is a situation in which a particular 
expert is so valuable to society doing 
whatever it is he does, that policy reasons 
dictate that he be permitted to decline to 
testify. The example cited by the court is in 
the case of a world renowned surgeon 
whose time was extremely limited and, on 
balance, better spent in the operating room 
than the courtroom. There will obviously 
be other situations in which, for policy 
reasons, a court might carve out additional 
exceptions to the general rule. 

The factors to which the trial court may 
look in deciding whether to compel an 
expert to testify include the following: 

1. whether the expert is giving factual or 
opinion testimony; 

2. whether the opinions to be expressed 
are those previously formed or whether the 
expert would be required to form new 
ones; 

3. the “uniqueness” of the witness; 

4. the likelihood of the compelling party 
being able to produce comparable, willing 
testimony from other witnesses; and 

5. whether the witness is continually 
being “harassed” and “oppressed” by 
having to appear in court. 

Td. at 822. 

In any event, counsel should be aware of 
the general rule because it may prove useful 
in cases in which the field of experts is un- 
usually limited or an expert who has 
previously agreed to testify has become 
recalcitrant. 

Some courts have not followed the gen- 
eral rule articulated in Kaufman; however, 
those cases are clearly in the minority, are 

poorly reasoned and, for the most part, 
dated. 


Sanctions and Other Relief 

If an expert fails to respond to a properly 
issued and served subpoena he, like any 
other witness, may be held in contempt of 
court and fined or jailed.'3 

If an expert wishes to contest the right of 
a party to compel testimony from him, the 
appropriate procedure is to appear for 
deposition or trial, listen to the questions 
propounded to him, and give the trial court 
an opportunity to rule on the propriety of 
the questions. If the expert is dissatisfied 
with the court’s ruling, he may either refuse 
to answer the questions and suffer the 
consequences or appeal.!4 

Another alternative counsel may wish to 
consider in the case of the reluctant expert 
who suffers a change of heart and reneges 
on his agreement to testify, is to sue the 
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expert for breach of contract. While in 
many instances there may be a factual 
dispute as to whether the expert agreed to 
testify, if the factfinder determines there 
was an agreement and the expert breached 
it, he is liable to the party for damages.!5 
The damages recoverable are not readily 
quantifiable in the abstract. However, in 
situations within the recently enacted 
Florida Comprehensive Medical Malprac- 
tice Refund Act of 1985, Ch. 85-175, Fla. 
Sess. Laws, where the litigation process 
cannot be properly initiated without a 
supporting expert’s opinion it is not so 
difficult. 


Practical Applications 

An expert has written an article in a 
professional journal, the substance of 
which comports with the theory of your 
case. You are unable, however, to secure 
the voluntary cooperation of the writer. 
Can you compel the writer to testify and 
express the opinions found in the article? 

The answer is probably “yes,” subject to 
payment of an expert witness fee and the 
“world renowned surgeon” exception dis- 
cussed above. The reason the expert may 
be compelled to testify is that he is not 
being asked to perform any tests, studies or 
experiments or do anything other than 
express previously formed opinions. 

Suppose you represent a patient in a 
medical malpractice action. You have sent 
the patient’s medical records to several 
local physicians, all of whom have opined 
that the defendant committed malpractice, 
but declined to testify for fear of raising the 
hackles of their medical brethren. Despite 
the fact the reviewing doctors have told 
you they did not want to testify, can you 
nonetheless compel their testimony? The 
answer, once again, is “yes.” 

There are, of course, certain practical 
ramifications to proceeding in this fashion. 
First, the doctor whose testimony you 
compel will hate you. Second, he will never 
trust you again. Third, if you and he had 
agreed that he was only to be a “review- 
ing” doctor, he may sue you for breach of 
contract. Lastly, he may be angry enough 
at you to risk perjury and testify that, since 
he first disclosed his opinions to you, he 
has “re-thought” the matter and now 
believes that the defendant provided the 
patient with the very finest of medical care. 

A variation on this scenario is a case in 
which the defendant doctor is guilty of 
absolute malpractice, but the patient’s 
lawyer is unable to get a local doctor to 
review the case and testify. Can the 
patient’s lawyer subpoena any local doctor 


for deposition if the doctor knows nothing 
of the case and has not agreed to testify? 
The answer is “probably.” The lawyer 
should be able to subpoena the doctor for 
deposition, pose hypothetical questions to 
him and compel a response. Obviously, 
many of the same practical problems des- 
cribed above will present themselves in this 
context and the lawyer is certain to become 
an even greater pariah in the eyes of the 
local medical society. However, if the 
stakes are high enough and the other 
avenues of obtaining expert testimony 
have been exhausted, the lawyer may have 
no other alternative. 


Conclusion 

Counsel should be intimately familiar 
with rules governing the circumstances in 
which expert testimony can be compelled 
and should not hesitate to invoke those 
rules in the appropriate situation. Further, 
the court should be sensitive to the existing 
potential for expert abuse of our justice 
system, and should act appropriately to 
protect the due process rights and the right 
of access to the courts for all litigants. BJ 


! See e.q., Barnes v. Boatmen’s Nat. Bank of 
St. Louis, 156 SW 2d 597 (Mo. 1941); Swope v. 
State, 67 P.2d 416 (Ka. 1937); People v. Barnes, 
295 P.2d 1045, 111 Cal. App. 605 (1931); Stevens 
v. Worcester, 81 NE 907, 196 Mass. 45 (1907); 
Flinn v. Prairie County, 29 SW 459, 60 Ark. 206 
(1895); Board of Commissioners v. Lee, 32 P. 
841, 3 Colo. A. 177 (1893). 

2 See cases cited n. 1, supra. 

3 Id. 

4 See, e.g., Flinn v. Prairie County, 29 SW at 
459. 

5 See cases collected in 77 ALR 2d 1182. 

6 See, e.g., Board of Commissioners v. Lee, 
32 P. at 842. 

7 Sun Charm Ranch, Inc. v. City of Orlando, 
407 So.2d 938 (Fla. Sth DCA 1982). 

8 In this situation, it is obvious that the party 
seeking discovery could not “obtain facts or 
opinions on the same subject by other means” 


and thus the requirement of Rule 1.280(b)(3)(B) 
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Fed. 403. 
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Hessek v. Roman Catholic Church of Our Lady, 
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Conn. 293 (1972); Philadelphia Co. for Insur- 
ances on Live v. City of Philadelphia, 105 A. 
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Family Law 


by Meredith J. Cohen 


Your client, the husband, wants to be the 
primary physical residential parent of the 
children. So does the wife. The husband 
tells you that the wife was hospitalized on 
several occasions during the marriage with 
a diagnosis of mental illness. He further 
describes the way the mental illness has 
manifested itself in her behavior both with 
the husband and the children. But during 
the year before the wife filed the disso- 
lution action she has been free of any 
symptoms of mental illness and has ap- 
peared outwardly normal. The husband 
asks whether he with no history of mental 
illness stands a better chance of becoming 
the primary physical residential parent 
than the wife with her history. 

One might think that the husband in this 
hypothetical would have an edge over the 
wife or that the history of mental illness 
would be a strike against her. Or at least 
the husband should be able to obtain an 
order to have the wife examined so that the 
trial judge would have expert testimony as 
to whether the wife presently suffers from 
mental illness; and if she does, whether that 
mental illness would adversely affect her 
parenting. A review of the Florida appel- 
late decisions in this area suggests that the 
husband in our hypothetical cannot expect 
to obtain automatically a compulsory 
mental examination of the wife. He may 
obtain one if the facts in his motion meet 
some rather stringent criteria. 

This article will first look at the pertinent 
statute and rule, then at some appellate 
decisions from other jurisdictions for fac- 
tual examples of mental health problems in 
matrimonial cases, and finally at some 
Florida decisions to see whether the com- 
pulsory mental examination of the adverse 
party in a child custody case is fact or 
fiction in our state. 

Florida Statute 61.13(3) provides: 

(3) For purposes of ... primary physical res- 
idence, the best interests of the child shall be 
determined by the Court’s consideration and 


72 THE FLORIDA BAR JOURNAL/JANUARY 1986 


Compulsory Mental Examination of Adverse Party 
in a Child Custody Case—Fact or Fiction? 


evaluation of all factors affecting the best wel- 
fare and interests of the child, including, but not 
limited to: 


* * 
(g) The mental. . . health of the parents. 
* * * 

Rule 1.360(a) of the Florida Rules of 

Civil Procedure states: 
When the mental. . .condition. . .ofa party... 
is in controversy, the Court in which the action is 
pending may order the party to submit toa... 
mental examination by a physician.... The 
Order may be made only on motion for good 
cause shown. .. . 

The legislature thus has required that the 
mental health of the parents be a factor to 
be considered by the trial judge in deciding 
who shall be the primary physical resi- 
dential parent. Rule 1.360(a) has provided 
the procedure to compel a party to submit 
to a mental examination when (1) the 
mental condition of the party is in contro- 
versy, and (2) the motion for the examina- 
tion shows good cause. 


Decisions from Other States 

Where the mother had been adjudged 
insane and committed to a state hospital, 
and the father was a fit custodian, custody 
was awarded to the father in Gardner v. 
Gardner, 239 Mich. 306, 214 N.W. 133 
(1927). Where there was evidence that the 
mother harbored fixations, obsessions and 


suspicions (including the groundless belief 
that her grown daughters had committed 
sexual intercourse with the father), and the 
examining physician testified that her 
mind was so unbalanced that she was not 
responsible and capable of child care, the 
trial court, in Atkinson v. Atkinson, 231 
P.2d 641 (Wash. 1951), properly held the 
mother unfit for custody. In Brown v. 
Brown, 268 P. 401 (Cal. 3d DCA 1928), the 
wife was found unfit for custody based on 
the following: over two years abandon- 
ment of her husband and children (inclu- 
ding a three-month-old unweaned baby); 
diagnosis by medical experts of hypo- 
chrondria or psycho-neurosis of the sexu- 
ally perverted type; self-centered and 
dwelling on sex matters with a resulting 
blunting of the maternal instinct. The 
evidence showed another mother was hys- 
terical, highly nervous, unstable, had 
attempted or threatened suicide many 
times, was given to tantrums and violent 
exhibition of temper and emotion, was not 
careful of her language before the children 
and switched easily from one emotional 
extreme to another. This wife, in Swanson 
v. Swanson, 137 Neb. 699, 290 N.W. 908 
(1940), was also found unfit for custody. 
In Anonymous v. Anonymous, 123 N.Y.S. 
2d 286 (1953), when medical experts pro- 
nounced the mother incurably insane with 
dementia praecox of the paranoid type, 
custody went to the father. The wife, 
suffering from chronic depression, who 
was adept at hiding her emotional difficul- 
ties and had made a serious suicide attempt, 
was denied custody in Makar v. Makar, 
398 So.2d 717 (Civ. Ct. App. Ala. 1981). 
But the mother who was diagnosed one 
year before trial by a psychiatrist as men- 
tally retarded, as chronic undifferentiated 
schizophrenic, and who was receiving at 
the time of trial the same type of medica- 
tion given her on discharge from a mental 
hospital two years earlier was found to bea 
fit custodian in Re: Maricopa County, 


ete 


Juvenile Action No. J5-378, 21 Ariz. App. 
272, 517 P.2d 1095 (1974). 

Found to be unfit to have custody, in Re: 
Welfare of Kidd, 261 N.W. 2d 833 (Minn. 
1978), was a mother who was a chronic 
schizophrenic psychotic with a history of 
17 years of treatment without remission, 
whose conduct was erratic and potentially 
dangerous and who was incapable of feed- 
ing and caring for her child. Diagnoses and 
characteristics of others denied custody 
include: obsessive, compulsive, neurotic 
disorder, Mandelstam v. Mandelstam, 458 
S.W. 2d (Ky. Ct. of App. 1970}; schizo- 
phrenic, paranoic type with prognosis un- 
certain and with four hospitalizations, 
Miyagi v Miyagi, 279 So.2d 718 (La. Ist Cir. 
Ct. of App. 1973), cert. den. 281 So.2d 758; 
eight-year history of intermittent mental 
disorders requiring hospitalizations and 
three attempted suicides, Schultz v. Schultz, 
66 Wash. 2d 713, 404 P.2d 987 (1965); 
paranoid personality with a future para- 
noid break quite likely and the appearance 
of an emotionally disturbed person, Bar- 
bara v. Barbara, 110 Ill. App. 2d 189, 249 
N.E. 2d 269 (1969); hallucinatory and in 
need of psychiatric treatment, Knox v. 
Knox, 226 Ga. 619, 176 S.E. 2d 712 (1970). 


Florida Courts 

Most trial judges in Florida when pre- 
sented evidence of mental illness as illus- 
trated above would come to similar deci- 
sions. The challenge for the advocate is 
first to recognize the evidence of mental 
illness in the adverse party when described 
by the client and then to create a motion 
which shows the mental health of the 
adverse party is in controversy and good 
cause for the compulsory mental exam- 
ination. Next let’s turn to the Florida 
decisions to look for the ingredients of a 
grantable motion for compulsory mental 
examination. 

The judicial attitude expressed in the 
common law historically has been one 
which vigorously opposes the compelling 
of a citizen to submit to a compulsory 
mental examination. In Gasparino v. 
Murphy, 352 So.2d at 935 (Fla. 2d DCA 
1977) this attitude was expressed quite 
clearly: 

It goes without saying that petitioner could 
suffer irreparable injury by virtue of a compul- 
sory psychiatric examination. Discovery of this 
type is of the most personal and private nature. 
The potentially negative effects of requiring 
petitioner to bare his inner self against his wishes 
are self-evident. 

* * * 

...atcommon lawa compulsory examination... 


was unheard of and would have been denounced 
as a most iniquitous practice. 


And the court in Gasparino quotes with 

approval the United States Supreme Court 
holding in Union Pacific Railway Co. v. 
Botsford, 35 L.Ed. 734 (1891): 
No right is held more sacred, or is more carefully 
guarded by the common law, than the right of 
every individual to the possession and control of 
his own person, free from all restraint or inter- 
ference of others, unless by clear and unques- 
tionable authority of law. 352 So.2d at 935. 


Further in Gasparino the court reminds 
us that the essential requirements of law 
before a party may be subjected to a 
compulsory mental examination in Florida 
as set forth in Rule 1.360(a) are that the 
mental condition of the party must be in 
controversy and that good cause must be 
shown for the examination. Also in Gas- 
parino the court cited with approval the 
language of the United States Supreme 
Court in the landmark case of Schlagen- 
hauf v. Holder, 13 L.Ed.2d 152, that “in 
controversy” and “good cause” required 
by Federal Rule 35 (a) (nearly identical to 
Florida Rule 1.360(a)): 


are not met by mere conclusory allegations of 
the pleadings—nor by mere relevance to the case 


but require an affirmative showing by the 
movant that each condition as to which the 
examination is sought is really and genuinely in 
controversy and that good cause exists for 
ordering each particular examination. 352 So.2d 


at 933. 

The Gasparino court concludes that a 
claim that there is a controversy as to the 
other party’s mental state does not place a 
party’s mental state “in controversy” nor 
makes a showing of “good cause.” 

More than a claim is required, but how 
much more? In the earlier case of Gordon 
v. Davis, 267 So.2d 874 (Fla. 3d DCA 
1972), when the plaintiff claimed he was 
slandered when the defendant called him 
sick and psychotic and when the defendant 
alleged the truth of the statement and want 
of malice as a defense, the court held that 
the mental condition of the plaintiff was in 
controversy and good cause was shown for 
the ordering of a compulsory mental 
examination. 

In Boyles v. Mid-Florida Television 
Corp., 431 So.2d 627 (Fla. Sth DCA 1983), 
it was held that the motion for mental 
examination based on the ground that an 
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American Red Cross 
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allegation in the complaint that the plain- 
tiff suffered “mental pain and anguish, 
humiliation and depression as a result of 
the alleged defamation” did not place the 
plaintiff's mental condition “in contro- 
versy”; therefore, the plaintiff could not be 
compelled to submit to a mental examina- 
tion. The original Fourth District in the 
case of Roper v. Roper, 336 So.2d 654 
(Fla. 4th DCA 1976) first refused to hold 
that a wife simply by seeking child custody 
introduced her mental condition as an 
element of her claim and defense so as to 
waive the privilege of relevant commu- 
nications between her and her psychiatrist, 
and then recognized that upon a proper 
motion and for good cause shown the wife 
may be required to submit to a compulsory 
pretrial mental examination. 

In Paul v. Paul, 366 So.2d 853, 854 (Fla. 
3d DCA 1979) the wife’s unverified, un- 
supported and legally deficient motion to 
require her spouse to submit to a mental 
and physical examination recited as 
grounds for the examination: 


that on information and belief the petitioner is a 
person of unstable neurological background, is 
incompetent and mentally deranged ... it is 
essential in the prosecution of this case that the 
petitioner’s mental powers be adjudicated. That 
it is necessary to appoint an impartial physician 
or physicians to examine the petitioner and 
render an opinion as to petitioner’s state of 
mind.” 

The Third District in Paul held that this 
motion failed to show the husband’s phys- 
ical or mental condition was in controversy 
and failed to show good cause for the 
examination. 

In Schottenstein v. Schottenstein, 384 
So.2d 933 (Fla. 3d DCA 1980), 392 So.2d 
1378 (Fla. 1980), Judge Pearson stated that 
a compulsory mental examination has 
been traditionally deemed an invasion of 
privacy which will only be tolerated upona 
showing of good cause. And the “require- 
ment of good cause is simply not met by 
showing the children were sometimes upset 
when they returned from the father, or by 
the father’s desire to give his children a 
sense of value about money.” 

The mental and/or physical health of 
the parties was not in controversy and 
good cause for compulsory examination 
was not shown in Kristensen v. Kristensen, 
406 So.2d 1210 (Fla. Sth DCA 1981). 
Judge Sharp stated that allegations that 
one or the other parent would be the better 
parent for custody were not sufficient to 
place the mental health of the parents in 
issue. Kristensen suggests that additional 
allegations of custodial parental unfitness 
or of mental illness adversely affecting 


parenting ability might cross the “in con- 
troversy” threshold but still “good cause” 
must be shown. 

A juvenile case, Fruh v. State Dept. of 

Health & Rehab. Serv., 430 So.2d 581 
(Fla. 5th DCA 1983) defines the difficult 
burden of showing good cause: 
“Good cause” means that the mental condition 
of the party even though in controversy could 
not adequately be evidenced without the assis- 
tance of expert medical testimony. 

So, even where the motion shows that 
the mental health is in controversy, if the 
court in its discretion decides that the 
mental health of the party can be decided 
by nonexpert testimony, the motion will 
probably be denied under Fruh. 

A psychiatric hospitalization followed 
by over 10 years free of psychiatric or 
psychological problems did not constitute 
“good cause” for a compulsory mental 
examination of the mother in Frisard v. 
Frisard, 453 So.2d 1150 (Fla. 4th DCA 
1984). Here the Fourth District suggested 
that the cost of the mental examination 
might be an unnecessary burden on the 
parties. 

Where there is no issue of periodic 
alimony, rehabilitative alimony or custody, 
and the only issue is the marriage’s being 
irretrievably broken, special equity and 
partitioning, the Fourth District in Ander- 
son v. Anderson, 470 So.2d 52 (Fla. 4th 
DCA 1985), held that a party’s physical or 
emotional health could not be in contro- 
versy. Judge Glickstein reminds us that 
Schlagenhauf does not require an eviden- 
tiary hearing, or that the movant prove his 
case on the merits to obtain a compulsory 
examination. But mere conclusory allega- 
tions in the pleadings and mere relevance 
to the case will not suffice. 


Conclusion 

A carefully drawn motion containing 
facts which show that the mental health of 
the adverse party is in controversy and that 
good cause exists to have a mental exam- 
ination when presented to a trial judge 
should result in an order for a compulsory 
mental examination of a parent under 


Rule 1.360(a). The successful motion should 
include facts which show symptoms of a 
mental illness, and it would be wise to 
support the motion with an affidavit of a 
psychiatrist or other expert stating that the 
facts, if true, suggest a mental illness and 
naming the mental illness. A consultation 
between the attorney and the psychiatrist 
before drafting the motion might help 


. determine whether mental illness is present. 


If the motion fails to show a mental 
illness or condition which affects the cus- 
todial fitness of the adverse party and if the 
motion fails to show that expert testimony 
is necessary on the issue, it will probably be 
denied and upheld on appeal. Under this 
strict standard of “in controversy” and 
“good cause” in Florida, a compulsory 
mental examination of the adverse party in 
a child custody case is probably more 
fiction than fact. BJ 


Meredith J. Cohen is Board Cer- 
tified in Marital and Family Law by 
The Florida Bar, is a Fellow of the 
American Academy of Matrimonial 
Lawyers, and is a member of the 
Executive Council of the Family Law 
Section of The Florida Bar. He grad- 
uated from the University of Florida 
Law School in 1952 and practices as a 
professional association in Orlando. 

He writes this column on behalf of 
the Family Law Section, Lewis Kap- 
ner, chairman, and Sandy Karlan, 
Editor. 
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Write Advertising, The Florida 
Bar Journal, Tallahassee, FL 
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Professional Stress 


Stress: Within and Without 


by Nancy J. Ryan 


Lawyers are both the initiators and 
victims of stress. In the eyes of the public, 
we are self-appointed grandiose gladiators 
constructing our own legal windmills 
which we then attempt to topple. We are 
perceived as self-seeking, aggressive and 
greedy in the name of our clients. 

We become victims in our self-created 
adversarial system as we joust with fellow 
attorneys, each seeking the flaw in a well- 
crafted conflict. Meanwhile, we are beset 
by deadlines, details, and a myriad of office 
pressure. Our clients complain, our 
spouses feel neglected, and we begin to 
think . . . “Is that all there is?” 

Before cardiac arrest, stroke, palpita- 
tions, migraines, allergies, asthma, colitis, 
ulcers, chronic fatigue or alcoholism set in, 
you can learn a few basics. Start here. 


What Is Stress Management? 

It is widely accepted that stressful emo- 
tional pain in our lives can lead to disease 
and even death. The list of physical ail- 
ments associated with stress grows daily. It 
is now suggested that our immune system 
may be suppressed when we feel we cannot 
control stress, leading to infectious dis- 
eases.! 

Stress management is a behavioral term 
for commonsense principles which we all 
know we should adhere to: proper diet, 
exercise (especially in our sedentary pro- 
fession), rest and relaxation. Relaxation is 
related to techniques for gaining some 
control over the sympathetic nervous sys- 
tem such as deep breathing exercises, 
meditation, yoga, or biofeedback. 


Why Doesn't It Work for Me? 

Perhaps you who suffer the effects of 
stress have intermittently tried the above 
relaxation techniques, and maybe some of 
your own, such as a few drinks every 
evening “to relax,” working increasingly 
longer hours “to get caught up,” and 


enjoying life less. It hasn’t worked to 
alleviate tension. 

You may have noticed that two people in 
the same busy office can be exposed to the 
same stressful calendar and one will re- 
spond with anxiety, irritability, and de- 
pression while the other will seemingly 
cope well with no ill effects. What is the 
difference? 

While the underlying psychological pro- 
cesses in each individual are largely un- 
conscious and multidetermined, it appears 
that people who feel some measure of 
control in stressful situations cope better.? 
For instance, this is clear when you go to 
court fully prepared versus “winging it” 
with inadequate preparation—you un- 
doubtedly feel better when you have opted 
to control the variables within your imme- 
diate environment. 

This oft-quoted prayer sets out the para- 
meters: “God grant me the serenity to 
accept the things I cannot change, courage 
to change the things I can, and the wisdom 
to know the difference.” Acceptance that 
certain variables are out of our range of 
control permits us to focus on the area we 
truly can control, our internal world. We 
can control our response to stress, but 
some do it better than others. 


How Can! Turn My Mind Around? 

If you have tried the many self-help 
suggestions that abound in popular books 
and magazines and still find that you 
cannot control your tension levels, you 
may need objective outside help from a 
qualified expert. 

We are all anchored in deeply buried 
childhood impressions which are regis- 
tered in our minds as on a computer tape. 
It replays in our dreams, repeats in mal- 
adaptive adult patterns, and directs our 
lives in countless ways. If you have prom- 
ised yourself that next week you will start 
on that diet, week after week, or if you 


procrastinate until the last painful moment 
of reckoning, you may be sure that an 
unconscious conflict is in operation. When 
your own inability to handle aggression 
produces nightly sleep disturbance causing 
you to wake and in a panic obsessively 
track the mistakes of the day, you may be 
sure that unconscious conflicts are in 
operation. If you eat when you are not 
hungry, sleep as an escape, or work long 
hours to avoid intimacy, you may be sure 
that unconscious forces are in operation. 

Knowing that you need objective help 
and getting it are ways you begin to control 
and understand your internal world. It is a 
psychological axiom that you are your 
own problem. But it is also axiomatically 
true that human beings are not neurologi- 
cally wired to be objective easily about 
themselves. You may need some assistance 
in understanding how you process other 
people’s problems by sitting “on the other 
side of the desk.” 


For and About Women 

All of the above applies to women since, 
as we have advanced professionally, we 
have also made unexpected advances in 
less welcome areas: cardiovascular disease, 
thinning hair, chronic fatigue, thickening 
waists and a re-emergence of adolescent 
skin problems, to mention a few. It is 
hypothesized that a hormonal shift may be 
occurring, putting women at higher risk 
from acardiovascular standpoint. 

Women have sometimes bought the 
notion that effective lawyering is equated 
with aggressiveness. This immediately sets 
up a complicated intrapsychic problem for 
women because we have generally been 
reared differently from men. Consequently, 
in the attainment of success or the achieve- 
ment of a wish, we may suffer acute un- 
conscious conflict so that we are unable to 
enjoy the very thing for which we have 
striven so hard.4 We may be convinced of a 
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lack of ability despite evidence to the 
contrary. 

These and other unconscious issues 
coupled with the very real external factors 
which inhibit accomplishment, present 
dangers that women may anticipate as 
corollaries to their achievement. 


Conclusion 

Some of us can cope better than others 
with stress; however, we are all vulnerable 
at certain times, under certain circum- 
stances. Maintaining good health through 
diet, exercise, sleep and relaxation is like 
taking out an insurance policy on effective 
functioning. 

Changing our way of thinking can en- 
able us to view stress negatively, with 
ensuing depression and illness, or posi- 
tively, as asurmountable challenge. 

Committing ourselves to a value system 
that includes intimacy and a caring net- 
work of supportive friends increases our 
chances for emotional stability when pain- 
ful events occur. 

When all else fails, admit that help is 
needed and seek it. You can make gains out 
of seeming losses. BJ 


' Maier, S. and M. Laudenslager (1985), 
Stress and Health; Exploring the Links, Psy- 
CHOLOGY TODAY, August 1985, pp. 44-49. 

2 Kobasa, S. (1982), Commitment and 
Coping in Stress Resistance Among Lawyers, 
JOURNAL OF PERSONAL AND SOCIAL PsyCHO- 
LOGY, 42, pp. 707-717. 

3 Downs, R. and A. Van Baak (1985), Women 
and Stress—A Special Problem, BESTWAYS, 
July, 1985, pp. 40-41. 

4 Kanefield, L. (1985), Psychoanalytic Con- 
structions of Female Development and 
Women’s Conflicts About Achievement, Parts I 
and II, JOURNAL OF THE AMERICAN ACADEMY OF 
PSYCHOANALYSIS, 13, No. 2 and 3, April and 
July, 1985, pp. 229-246, pp. 347-366. 
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work from Wayne State University in 
1969. She is currently a third-year 
candidate in the Nova University 
Postdoctoral Institute of Psycho- 
analysis and Psychotherapy. She is in 
private practice at the Family Insti- 
tute of Broward and Palm Beach. 
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Expanding, statewide law firm has position available in its Fort Lauderdale Also available: Refurbished 
office for an aggressive, articulate attorney with high academic credentials. CRE SES eee rerenents 
Self assurance and maturity are essential. At least two years experience is @ Guaranteed for maintenance 
required. @ Trade-ins accepted 
Delivered and installed 


800-227-1616 
Fort Lauderdale, FL 33310-9057 142 
Prestige 
OFFICE SYSTEMS, INC. 
6600 France Ave. So., Minneapolis. MN 55435 
M 


TRADEMARK POLICE PROCEDURES 
& COPYRIGHT SEARCHES The nation’s most experienced police 


EMARK—Supo! procedures and standards specialist. Univ. 
authority who has worked with both plaintiff 
COMMON LAW—$30 additional. EXPANDED and defense in over 400 civil actions in 48 
COMMON LAW-—$75 additional. DESIGNS— states — featured on “60 Minutes,” in 
$70 ver class. COPIES extra. Newsweek, U.S. News and World Report, . 
COPYRIGHT—Supply title/author/regs—FEE- etc. Extensive experience in police litigation WHEN YOU NEED SOMEONE’S 


$60. 2 or more—$75 each. involving excessive force, intentional and ADDRESS TRACED YOU CAN’T BEAT 
GOV'T LIAISON—All agencies—SEC(10K's), ICC, negligent use of firearms, improper use of OUR GUARANTEE 
pede Records, Congress. Records, etc. Fee police vehicles, and standards of police 


APPRO i conduct. Full credentials and references NO TRACE 
available on request. Certified National 


— Wer Academy of Police Specialists (N.A.P.S.) NO CH ARGE 
with the Federal Government. Dr. George Kirkham 
GOVERNMENT LIAISON SERVICES, INC. and Associates, inc. Our nominal fee of $165.00 (payable only 


Suite 209, 3030 N. Fairfax Dr. e@ P.O. Box 10648 P.O. Box 10556 upon locate) is your total cost to have some- 
Arlington, VA 22201 a Arlington, VA 22210 Tallahassee, FL 32302 one traced whose last address is up to three 

Phone: (703) 524-8200 (904) 222-2476 years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace — No Charge” basis. 


RUSH TRACES - 
CONSTRUCTION LITIGATION sound) ar ase avai wen 
WHERE OTHERS HAVE FAILED. 


EXPERT WITNESS e ADVICE e STUDIES To have someone traced anywhere world- 


wide or to obtain further information on our 
International Tracing Service call today 
NATIONALLY recognized expert in the field of soils and foundation engineering, TOLL FREE 
vibration damage, highway materials and construction, excavations and dewater- 

ing, testing and inspection. Professional Engineering assistance in preparing 1-800-663-2255 
your case. Complete technical staff. References on request. Remember It’s Guaranteed 


JOHN M. ARRIBAS & ASSOCIATES “NO TRACE > 
7700 N.W. 72 Avenue, Miami, Florida 33166 NO CHARGE 
(305) 888-7555 (daily) (305)661-0392 (24 hrs) 


INTERNATION. 
HIRICING 
| SERNICES 
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Top Medical Experts 
Free Case Evaluation SUPPORT TO TRIAL LAWYERS 
Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
SECURITY AUDIT 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


The odds against you winning your 
medical malpractice action unaided, 
are almost 3 to 1. 


The odds are better than 5 to 1 that 
you will win any case deemed 
meritorious by JD.MD. 


Whatever your needs, JD.MD has 
the experts, back-up services, and 
payment options to suit you and 
your client. Our compensation is 
directly related to our success in 
helping you. 


JD.MD PICKS UP THE 
ENTIRE MEDICAL SIDE 
OF YOUR CASE AND 
LEAVES YOU TO WHAT 
YOU DO BEST—THE LAW. 
THAT’S THE WINNING 
COMBINATION. 


For our complete brochure call 
our toll-free number today 


EXPERT 
AMPUTATIONS AND ENVIRONMENTAL 
Advertisers Index * Specializing in needs of amputees & 
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British Imports 53 JD.MD, Inc. 80 Prosthetics Services & Cost projections 
Carson & Linn, P.A. 52 J. Fremon Jones, Ph.D. a7 Settlements, 
Chase Manhatten Bank 41 Jordan Roberts & Company - Video Services: “Day in The Life” presentation 
Claims Verification, Inc. 54 Dr. George Kirkham & Associates, Inc. 79 ‘Architectural evaluations & renderings for 
Commonwealth Land Title Ins. Co. 26 Peter M. Macaluso, M.D. 78 accessibility & cost projections 
Continental Illinois National Bank 34 Medical Malpractice Peer Review Ltd. 78 * Knowledge of high tech assistive aids 
Corpex Banknote Company, Inc. 3rd Cover The Medical Quality Foundation 77 available for 
Corporation Information Richard W. Mitchell, Ph.D 78 both amputees 

Services, Inc. 8 Northbridge Centre I 19 & wheelchair 
Daytona Data Center 77 Orlando General 48 coghned 
Louis Delfino & Associates 80 Oxford Thermography 56 ret ce 
Jack M. East, LSW 80 Parliamentary Reporting 57 
Empire Lithographers 2 ‘Prestige Office Systems 79 
Excelsior-Legal Stationery Co., Inc. 1 Professional Management Support, Inc. 67 
Fiduciary Research, Inc. 77 Roy West Trust Corporation 77 
Florida Corporation Supplies 80 Satori Software 62 cy 
Florida Lawyers Indemnity Group, Inc. 6 Scudder, Stevans & Clark 5 Jack M. East, LSW 
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Florida Nord Bar Review Course 77 ~~ ‘Tecon, Inc. 6l Box 55218, Hillcrest Station 
Flying Colours 79 West Publishing Company 4th Cover Little Rock, Arkansas 72225 
501/666-9540 
501/664-2379 
501/666-2523 Message/Pager 
Serving the legal profession since 1975 
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Fine tools. In the hands of a 
master they can shape a quality 

instrument, bring life to a slab of 
stone or coax a new rose from a 


handful of earth, 


You find masters in every 
profession. They're the ones at the 
top or on their way. They’ve 
mastered their craft and the tools 
they use. 


For an attorney, those tools are 
on the shelves of his library. 


That’s where you'll find Corpus 
Juris Secundum. The last word in 
legal encyclopedias. The first place 
to look. 


A contemporary statement of 
American law derived from reported 
cases and legislation, Corpus Juris 
Secundum is the authority 
recognized by every American 
judiciary. 

Corpus Juris Secundum . . . for 
the masters. 


You can’t master your craft until 
you master the tools. 


Secundum 


West Publishing Company 
P.O. Box 64526, Saint Paul, Minnesota 55164-0526 
© 1985 West Publishing Co. 
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NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 
AVAILABLE. 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and 
Hawaii (our prices include delivery).t That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS - our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 
rific gifts. (We call them Cor-Perks.) 
There's a whole catalog of fine 

gifts to choose from—televisions, 
cordless telephones, golf bags, lug- 
gage, watches, cameras, dozens more 
—all absolutely free for the coupons 
you accumulate. It’s our way of 
thanking you for your business—and of 
proving our commitment to offer you 
more in every way. You'll receive our Cor- 
Perks Gift Catalog with your next order. 
Or you can call our toll-free number right 
now to find out what fabulous gifts we've 
got waiting for you. 

Corpex. We've always had presence. Now 
we have presents, too. 


*Every Corpex Corporate Kit comes ina 
matching slipcase complete with: 
* Corporate Seal in a foldaway pocket 
¢ 20 custom printed stock certificates 
* Stock Transfer Ledger 
¢50 blank sheets for minutes or time-saving 
printed minutes and by-laws 
* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 
IRS SS4 form, annual meeting forms. 
Standard outfit—$47.50; with 
> printed minutes and by-laws, 
Ax $49.75. (Includes delivery in 


Continental U.S., Alaska, 
> Hawaii.) 
> 


tSome remote locations might require an additional day. 


Corpex Banknote Company, Inc., 480 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 


Next best thing to taking it there yourself 
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